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Present—HIRAM WARNER, Cuter Justice, 


H. K. McCAY, 
ROBERT P. TRIPPE, } Jupons. 


West Enp AND ATLANTA STREET RAILROAD Company, 
plaintiff in error, vs. ATLANTA STREET RAILROAD Com- 
PANY, defendant in error. 


1. Where a charter, granted by the General Assembly to a private cor- 
poration, is silent as to the time of its continuance, it will expire thirty 
years from its date. 

2. It is a well established rule of law that an exclusive grant in deroga- 
tion of common rights, as well as in all cases in which exclusive rights 
are claimed under a legislative grant to a corporation, that such grant 
should be strictly construed, and that nothing is to be intended beyond 
the express words contained in it. 

8. On the 23d of February, 1866, the General Assembly of this State 
passed an Act incorporating the Atlanta Street Railroad Company. 
By the 2d section of said Act it is declared, ‘‘ That said company shall 
have exclusive power and authority to survey, lay out, construct and 
equip, use and employ, street railroads in the city of Atlanta, subject 
to the approval of the City Council thereof, for each route selected, first 
had and obtained, before the work thereon shall be commenced : 
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Held, That there are no words in this charter which grants to the com- 
plainant’s company the unconditional, exclusive power and authority 
to construct and use street railroads in all of the streets of the city of 
Atlanta, but that the grant is limited and restricted to each route that 
may be selected by the company in the streets of the city of Atlanta, 
which shall be approved by the City Council thereof. 

4, The complainant cannot derive any benefit from the general’ordinance 
of the City Council, granting authority to its company to construct 
street railways on any street in the city, and across the bridge on 
Broad street, because that ordinance is void, not having been passed 
in pursuance of the requirements of the charter, as there had been no 
route for a street railway selected by the company and submitted to 
the City Council for its approval on any street in the city, as prescribed 
by the charter of the company, and until that had been done the City 
Council had no power or authority under the charter to give its ap- 
proval in advance before any route had been selected by the company 
and submitted for its approval. 

5. The laws which exist at the time and place of the making of a con- 
tract, enter into and form a part of it. 

6. Where exclusive authority is vested by the General Assembly in a 
private corporation by its charter, under the general law of the State, 
said body retains the power to modify or restrict said exclusive grant. 

7. The power to withdraw an entire franchise necessarily includes the 
power to modify or restrict the exercise of it. 

8. An affirmative statute is a repeal by implication of a precedent affirm- 
ative statute, so far as it is contrary thereto. 


Injunction. Corporations. Charter. Statute of limita- 
tions. Construction of statutes. Laws. Repeal. Contracts. 
Before Judge Hopkins. Fulton County. At Chambers. 
July 30th, 1873. 


For the facts of this case, see the decision. 


B. F. Abpott; CharK & Goss, for plaintiff in error. 


B. H. Hitu & Son, for defendant. 


WARNER, Chief Justice. 


This was a bill filed by the complainant against the defend- 
ant, praying for an injunction to restrain the defendant from 
constructing, equipping or operating any street railway in any 
street of the city of Atlanta. * On hearing the motion on the 
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bill, answer of defendant and exhibits attached thereto, the 
presiding Judge granted the injunction prayed for. Where- 
upon, the defendant excepted. 

On the 23d day of February, 1866, the General Assembly 
of this State passed an Act incorporating the Atlanta Street 
Railroad Company. By the second section of said Act it is 
declared, “That said company shall have exclusive power and 
authority to survey, lay out, construct and equip, use and em- 
ploy street railroads in the city of Atlanta, subject to the ap- — 
proval of the City Council thereof, for each route selected first 
had and obtained, before the work thereon shall be com- 
menced.” This charter being silent as to the time of its con- 
tinuance, it will not expire until thirty years from its date: 
Code, section 1677. 

On the 26th day of August, 1872, the General Assembly 
passed an Act incorporating the West End and Atlanta Street 
Railroad Company. By the 3d section of that Act it is de- 
clared, “That said company shall be entitled to all the powers 
and privileges of the Atlanta Street Railroad Company, and 
subject to the same liabilities and restrictions.” That is to 
say, the West End and Atlanta Street Railroad Company 
shall have the exclusive power and authority to survey, lay 
out, construct and equip, use and employ, street railroads in 
the city of Atlauta, subject to the approval of the City Coun- 
cil thereof, for each route selected, first had and obtained, before 
the work thereon shall be commenced. It will be noticed 
that neither company has the exclusive power and authority, 
under the respective charters, to construct and use any street 
railroads in the city of Atlanta, until the route has first been 
selected by it and approved by the City Council thereof. 

The complainant alleges that it has already in operation 
eight miles of street railroad at a cost of $140,000 00, but 
does not allege on what streets or routes the same have been 
selected or located, nor is it alleged that any particular street 
or route has been selected by it for a street railroad in the: 
city and been approved by the City Council, as required by 
its charter. It is true, the complainant alleges that before: 

VoL, x11x. 10, 
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commencing work on said streets, it made an application to the 
City Council of said city for their approval, according to the 
terms of the charter, and said city did approve the same in 
the following words, which is a copy of the ordinance of the 
City Council: “Authority is hereby granted to the Atlanta 
Street Railroad Company to construct street railways on any 
street in the city, and across the bridge on Broad street.” On 
the 27th June, 1873, the defendant petitioned the City Coun- 
cil to allow it to construct and use a street railroad in the city 
of Atlanta, under its charter, from the passenger depot to the 
Ponce de Leon Springs, which was granted by the City Coun- 
cil, specifying the route and the streets on which it was to be 
constructed, which route and streets are not occupied and used 
by the complainant’s street railroad, and it is the construction 
and use of a street railroad on this.selected route by the de- 
fendant, that complainant seeks to enjoin. The complainant 
insists that under its charter the General Assembly have 
granted to it the unconditional exclusive franchise to con- 
struct and use street railroads in all of the streets of the city 
of Atlanta, for the term of thirty years, that being the time 
of the duration of its charter under the law; that, upon the 
acceptance of the charter by the company, it became an exe- 
cuted contract which the Legislature could not impair by 
granting another charter to the defendant, and if the Legisla- 
ture could do so for the benefit of the public, then it could 
only do it by making just compensation. These general legal 
propositions contended for are recognized and admitted, pro- 
vided the complainant has the unconditional, exclusive right of 
franchise granted to it by its charter, to construct and use 
street railroads in all of the streets of the city of Atlanta. 

It is a well established rule of law, that exclusive grants in 
derogation of common right, as well as in all cases in which 
exclusive rights are claimed under a legislative grant to a cor- 
poration, that such grant should be strictly construed, that 
‘nothing is to be intended beyond the express words contained 
in it. Applying this rule of construction to the complainant’s 
grant as expressed in its charter, does it give to it the uncon- 
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ditional, exclusive right to construct and use street railroads in 
all of the streets of the city of Atlanta for thirty years? Or, 
is the grant in the charter restricted and limited to the exclu- 
sive right to construct and use such street railroads only for 
each route selected by the company in the streets of the city 
of Atlanta as may be approved by the City Council thereof? 
If the complainant’s company have the exclusive franchise as 
claimed under its charter, then it is entitled to the protection 
of the law, however great a monopoly it may be. The words 
of the charter are: “That said company shall have the ex- 
clusive power and authority to survey, lay out, construct and 
equip, use and employ, street railroads in the city of Atlanta, 
subject to the approval of the City Council thereof, for each 
route selected, first had and obtained, before the work thereon 
shall be commenced.” 

In our judgment, there are no words in this charter which 
grants to the complainant’s company the unconditional, exclu- 
sive power and authority to construct and use street railroads 
in all of the streets of the city of Atlanta, but that the grant 
is limited and restricted to each route that may be selected by 
the company in the streets of the city of Atlanta, which shall 
be approved by the City Council thereof. When each route 
for the street railroad has been selected by the company in one 
or more streets in the city, and approved by the City Council 
thereof, then the company have, under the grant in the charter, 
the exclusive power and authority to construct and use street 
railroads on each route so selected and approved, and that is 
the extent of the grant. The exclusive grant to construct 
and use street railroads on each route that may be selected in 
the streets of the city, and approved by the City Council, is 
one thing ; the exclusive grant to construct and use street rail- 
roads in all the streets of the city for thirty years, is another 
and quite a different thing, as will be readily perceived. The 
complainant cannot derive any benefit from the general ordi- 
nance of the City Council granting authority to its company 
to construct street railways on any street in the city, and across 
the bridge on Broad street, because that ordinance is void, not 
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having been passed in pursuance of the requirements of the 
charter. There had been no route for a street railway selected 
by the company and submitted to the City Council for its ap- 
proval, on any street in the city, as prescribed by the charter 
of the company, and until that had been done, the City 
Council had no power or authority, under the charter, to give 
its approval in advance, before any route had been selected by 
the company and submitted for its approval. The City Coun- 
cil, under the charter, were to approve of each route selected 
by the company for the construction and use of street rail- 
roads in the city, when the same should be submitted by the 
company for their approval, and not until that had been done, 
The argument for the complainant is, that it has the exclusive 
right granted to it by the charter to construct and use street 
railroads in all of the streets in the city for thirty years, when- 
ever it shall select a route therefor, and obtain the approval 
of the City Council. This construction of the grant would 
place it entirely in the power of the company to construct 
only such street railroads in the city as it might think proper, 
and to disregard the wants and convenience of the citizens in 
every other part of the city for thirty years. Can it be pos- 
sible, or even probable, that the General Assembly intended 
that in making the grant? Is it not more reasonable to say, 
in construing the grant, that it was the intention of the Leg- 
islature that the company should have the exclusive right to 
construct and use such street railroads only in the city, each 
route of which it had selected, and obtained the approval of 
the City Council ? 

The grant is not the exclusive power and authority to con- 
struct and use street railroads in all the streets of the city for 
thirty years, but the grant is to construct and use street rail- 
roads in the city, subject to the approval of the City Council 
thereof for each route selected, first had and obtained, before the 
work thereon shall be commenced ; and to each route so se- 
lected and approved, the company shall have the exclusive 
right to construct and use street railroads thereon for thirty 


years. 
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The intention of the Legislature as to the exclusive right 
claimed to have been granted to construct and use street rail- 
roads in all the streets of the city, is not doubtful, when 
viewed in the light of the Act of 1872, for we cannot impute 
to that body an intention to impair a grant which they had 
previously made, which we must do in order to sustain the con- 
struction contended for. If the Legislature had thought that 
the complainant’s company had the exclusive right to use and 
occupy all the streets in the city under its grant, as claimed, 
they would not have made the grant they did to the defend- 
ant’s company. To construe the grant to the complainant’s 
company as vesting in it the exclusive right to construct and 
use street railroads in all the streets of the city, will be to 
contravene the expressed intention of the Legislature and give 
to that company an exclusive monopoly over all the streets in 
the city for thirty years as to the construction and use of 
street railroads therein, to be exercised at the pleasure or ca- 
price of the company; it may select what routes it pleases for 
the approval of the City Council, or not use and occupy any 
more than it has already done, in defiance of the public wel- 
fare and interest of the city, if it shall be its pleasure or in- 
terest todo so. To limit the construction of the grant in each 
charter to such routes in the city as each company may select 
and the City Council approve, will best protect the interest 
of the public, maintain the legal rule as to the construction of 
grants, and give effect to both Acts of the General Assembly. 
The selection of routes in the city by either company, in the 
streets thereof which are not occupied, with the approval of 
the City Council, will accomplish just what the Legislature 
intended should be done in the construction and use of street 
railroads in the city of Altanta. Construing both these Acts 
together, and the grants contained in each of them, it is clearly 
apparent that it was not the intention of the Legislature to 
grant to either company the exclusive right to construct and 
use street railroads in all the streets of the city for thirty years, 
but the grant to each is the exclusive right to construct and 
use only such routes in the streets of the city as each may se- 
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lect with the approval of the City Council. The Legislature 
did not intend to create an exclusive monopoly of all the 
streets by either company for thirty years, and the Courts 
should not do it unless the words of the grant are so clear and 
definite as not to admit of any other construction. If, how- 
ever, the General Assembly of 1872 were mistaken as to the 
extent of the exclusive powers which had been granted to the 
complainant’s company in the Act of 1866, and that the ex- 
clusive power now claimed had in fact been granted by that 
Act, was it competent for the Legislature of 1872 to modify 
or restrict that exclusive grant of power under the general . 
law of this State as it existed at the time of the grant and the 
acceptance thereof by the company, and has it done so by 
necessary implication according to the cardinal rule for the 
construction of statutes as recognized by this Court? The 
Code took effect on the Ist day of January, 1863, and the 
1681st section thereof declares, that “ In all cases of private 
charters hereafter granted, the State reserves the right to with- 
draw the franchise, unless such right is expressly negatived in 


the charter.” This section of the Code introduced a new ele- 


ment into the law of private corporations in this State, and 
all charters granted by the State to private corporations since 
its adoption, are subject to its provisions. 

When the company accepted the grant made by the Gen- 
eral Assembly, it did so with a full knowledge of this gen- 
eral law, as much so as if it had been inserted in the Act 
incorporating the company, and it is a well established rule 
that the laws which exist at the time and place of the making 
of a contract, enter into and form a part of it. The complain- 
ant’s company, therefore, accepted the charter, subject to the 
right of the State to withdraw, modify or restrict the franchise 
granted to it whenever the State should think proper to do so. 
The power to withdraw the entire franchise granted, necessa- 
rily includes the power to modify it, or to restrict the exercise 
of it, and the question is, whether the General Assembly, by 
the passage of the Act of 1872, has modified or restricted the 
complainant’s franchise, as claimed under the Act of 1866, 
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even if it was exclusive, to construct and use street railroads in 
all the streets of the city of Atlanta for thirty years? The 
grant to the defendant’s company to construct and use street 
railroads in the streets of the city is directly repugnant to, and 
inconsistent with, the grant to the complainant’s company to 
have the exclusive right to construct and use street railroads 
in all of the streets of the city, and if the complainant’s com- 
pany did have the exclusive franchise, as claimed under the 
Act of 1866, that exclusive franchise is modified or restricted. 
pro tanto, by necessary implication, by the Act of 1872. 
Both Acts cannot stand and be operative, with the exclusive 
right of franchise claimed for the complainant’s company, any 
more than two solid bodies could occupy the same space at 
the same time. 

In the case of The Union Branch Railroad Company vs. 
The East Tennessee and Georgia Railroad Company, 14 Geor- 
gia Reports, 328, this Court held and decided that an Act of 
incorporation, in which the Legislature have reserved the right 
of repeal, may be repealed by implication, upon the principle 
that every affirmative statute is a repeal, by implication, of a 
precedent affirmative statute, so far as it is contrary thereto. 
Our conclusion, therefore, is, that if the complainant’s com- 
pany had had the exclusive right granted to it by the Act of 
1866, as claimed, that it was competent for the General Assem- 
bly, under the general law of the State, to modify and restrict 
that grant as it did by the passage of the Act of 1872, which 
repealed all laws in conflict with the provisions of that Act. 
This did not. impair the complainant’s contract, under its 
charter with the State, because it made the contract in view 
of the general law of the State, which entered into and formed 
a part of it. The complainant’s company and the defendant’s 
company, under the two respective Acts of the General As- 
sembly, each for itself, has the exclusive power and authority 
to survey, lay out, construct and equip, use and employ, street 
railroads in the city of Atlanta, subject to the approval of the 
City Council thereof for each route selected, first had and ob- 
tained, before the work thereon shall be commenced, for and 
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during the limitation of their respective charters, subject to 
the right reserved by the State to withdraw, modify or restrict 
the respective franchises granted to each company, as provided 
by the general law of the State at the time of the acceptance 
thereof by each company. 

Let the judgment of the Court below granting the injunc- 
tion be reversed. 


M. J. anv J. J. Hussey, administrators, plaintiffs in error, 
vs. JOHN NEAL et al., defendants in error. 


1, The defendants cannot by cross-bill claim damages from the com- 
plainant who resides in a different county, alleged to have been sus- 
tained by the wrongful suing out of the writ of injunction in said case. 
(R.) 

2. Under the facts of this case there was equity in the cross bill of the 


defendants, and the Court did not err in refusing to sustain the de- 
murrer to the same. (R.) 


Equity. Damages. Venue. Before Judge Krippoo. 
Mitchell Superior Court. May Term, 1873. 


On the 2d November, 1860, Cochran sold a plantation to 
~ Grier, giving bond for titles and taking two notes from Grier, 
each for $10,625 00, one due January 1, 1861, the other 
January 1, 1862. Cochran owed Andrews about $3,500 00 
unpaid purchase money for the land, and only had Andrews’ 
bond for titles. There were judgments for a considerable 
amount against Cochran when he sold to Grier. In Decem- 
ber, 1861, Cochran bought a plantation from Slaughter, and 
gave therefor the two notes on Grier, indorsing them, and 
took Slaughter’s bond for titles. Cochran also bought per- 
sonal property to the amount of: $2,400 00 from Slaughter, 
and gave his note for that amount. Slaughter owed Culpep- 
per (his vendor) two notes of $8,750 00 each, one due Janu- 
ary 1, 1863, the other January 1, 1864, to secure which 
Slaughter had given Culpepper a mortgage on the land sold 
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to Cochran. In May, 1863, Slaughter died, and in Novem- 
ber, the same year, Cochran died, the above mortgage note 
judgments being unpaid. Neal, a judgment creditor of Coch- 
ran, filed a creditor’s bill against the administrator de bonis 
non, etc., of Cochran, making the administratrix of Slaughter 
a party and enjoining her from collecting only a certain por- 
tion of the notes on Grier. Also making Grier a party and 
enjoining him from paying the notes, and asking the appoint- 
ment of a receiver. Various creditors of Cochran came in 
and were made parties. Grier also obtained an injunction re- 
straining a suit instituted by Mrs. Slaughter on the notes 
against him. 

At the November term, 1867, of Mitchell Superior Court, 
by consent of all parties, an interlocutory decree was taken, 
directing that receivers be appointed; that Mrs. Slaughter, 
(now Mrs. Hussey,) administratrix of Slaughter, deliver the 
notes on Grier to the receiver ; that out of the proceeds of the 
notes the receiver pay the Andrews debt which was in judg- 
ment; that Grier should have clear titles to the Andrews’ 
land ; that Mrs. Slaughter be subrogated to all the rights of 
Andrews under his judgment in the final distribution of the 
assets of Cochran’s estate. A decree was taken at the same 
time in favor of the receiver against Grier on his notes for 
about $30,000 00. The object of this arrangement was to 
obtain money to discharge the mortgage on the plantation 
bought by Cochran from Slaughter, so that it might be se- 
cured unencumbered to the estate of Cochran and his creditors. 

Grier having failed to pay the decree against him, and prov- 
ing insolvent, it was, by consent of parties, agreed that another 
interlocutory decree should be taken at May term, 1869, 
whereby Grier was to surrender the Andrews’ land to the 
receiver, together with certain rent notes for the plantation 
for 1868 for about $4,000 00, receive his own notes and be 
discharged. 

In the meantime, the mortgage creditors of Slaughter had 
foreclosed the mortgage and sold the Culpepper-Slaughter 
plantation in December, 1868, for about $9,500 00, leaving 
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about $10,000 00 of the mortgage debt unpaid, and due by 
Slaughter’s estate. 

The receivers sold the Andrews land for about $10,000 00, 
and collected the rent, about $4,000 00. There was personal 
property to the amount of several thousand dollars, belong- 
ing to the Cochran estate, which was in the hands of the re- 
ceivers. 

Mrs. Slaughter having intermarried with J. J. Hussey, who 
joined her in the administration, they filed an answer to the 
bill of Neal in the nature of a cross-bill, denying the rights 
of the creditors to the funds in the hands of the receiver— 
setting up the claim of the Slaughter estate to the same—so 
far as it came from the Andrews’ plantation, by virtue of the 
foregoing facts, and asking a decree therefor, and alleging that 
the estate had been damaged by the injunction against it to 
the amount of $30,000 00, and also for a decree against Neal; 
who resides in Fulton county, and those who had made them- 
selves complainants with him, for the amount of such damages. 
Both the Slaughter and Cochran estates are insolvent. Neal 
filed a demurrer, that the Court had no jurisdiction to grant 
the relief prayed for as to him; and jointly with the other 
defendants, that there was no equity in the cross-bill. The 
Court sustained the demurrer so far only as the cross-bill re- 
~ lates to and prays damages against Neal, and overruled it as 
to the other ground. Both parties excepted, and a joint bill 
of exceptions is brought to this Court. 





Wricut & Warren; Hines & Hosss, for plaintiffs in 
error. 

1st. Did the Superior Court of Mitchell county have juris- 
diction to hear the question of damages as against John Neal ? 
Penn vs. Lord Balt., 1 Vesey ; Code, secs. 3417, 3084, 3023 ; 
39 Ga. R., 533 ; 27 Ibid., 178 ; 44 Ibid., 65; 35 Ibid., 208 ; 
23 Ibid., 139. 

2d. Is there any equity in the cross-bill of Slaughter’s ad- 
ministrators? 35 Ga. R., 119; Kendall vs. Dow, 46 Ibid., 607. 


Lyon & Irvin; Vason & Davis, for defendants. 
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TRIPPE, Judge. 


We know of no statute or practice in this State which al- 
lows a defendant in a bill for injunction, ete., to set up in his 
answer, by way of cross-bill, a claim for damages against the 
complainant for suing out the injunction. The statutes of 
some of the States expressly secure this right to the defendant, - 
and in some of them it is provided that the Chancellor may, 
on a dissolution of the injunction, decree damages to the de- 
fendant. But we have no such provision in the Code, nor are 
we aware of any practice allowing it in this State. When 
this injunction was granted, it was under that section of the 
Code which gave the Judge power to grant such writs, “ upon 
such terms as to the affidavit and giving bond and security, 
as the Judge may direct :” Revised Code, sec. 3150. Section 
3045 is: “Generally, equity jurisprudence embraces the same 
matters of jurisdiction and modes of remedy in Georgia as 
was allowed and practiced in England :” See Bein et al. vs. 
Heath, 12 Howard, 168. We, consequently, affirm the judg- 
ment of the Court below in sustaining the demurrer to that 
portion of the answer filed as a cross-bill, which prays that 
damages may be decreed for suing out the injunction. 

We also affirm the judgment in overruling the demurrer to 
the cross-bill, for want of equity. Cochran bought Slaughter’s 
land in December, 1861, and went into possession. He, and 
his representative after his death, and the receiver, after this 
litigation commenced, were in possession of that plantation 
until December, 1868. The receiver also has received several 
thousand dollars from the rent of the Andrews-Grier plan- 
tation. By the first consent decree, the administratrix of 
Slaughter turned over to the receiver the notes she held on 
Grier, and judgment was at the same time taken in favor of 
the receiver on these notes for about $30,000 00. The pur- 
pose of this arrangement having failed, another interlocutory 
decree was taken by consent, whereby the Grier debt was can- 
celed, and the Andrews land and some $4,000 00 for rent 
thereof for 1868, were surrendered by Grier to the receiver, 
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and the land sold by him. My own mind is quite strongly 
impressed that the estate of Slaughter has an equity in this 
fund, so far as concerns the increase thereof caused by the 
rent. It was by the giving up the notes held by the admin- 
istratrix on Grier into the hands of the receiver that the whole 
fund was brought into Court. And it would seem to be not 
altogether equitable that Cochran and his representative and 
the receiver should have the benefit of six years’ use of the’ 
Slaughter plantation, five of the six years being after Coch- 
ran’s death, and by presumption of law, that much for the 
benefit of creditors; and, also, the receiver to get $4,000 00 
for the rent of the Andrews place, and then that the whole 
fund arising from all these sources, including the sale of the 
Andrews land, should be appropriated to Cochran’s creditors, 
to the exclusion of Slaughter’s estate. 

Moreover, the claim of Cochran, or his representative, on 
Slaughter, for a breach of Slaughter’s bond, would be the 
value of the land at the time of the breach. What that value 
was, was not shown. It is true the sale was in December, 
1868, but that does not determine the question, especially as 
the claim of dower was on it. We do not decide that this 
would furnish a measure of the equity of the claim of the 
Slaughter estate on this fund—that is, by allowing that much 
~ out of the fund to the creditors, and the balance to the admin- 
istratrix. Weare not now prepared now so to hold, as the 
point was not argued. Nor do we feel prepared or authorized, 
upon a simple demurrer for want of equity, to adjudicate, not 
only that there is equity in the cross-bill, but what is the exact 
measure of that equity. Wesimply affirm the judgment over- 
ruling the demurrer on this point. 

Judgment affirmed. 
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JOHN Dok, ex dem., THomas M. Turner ef al., plaintiffs in 
error, vs. RICHARD Rog, casual ejector, and THomas W. 
Tyson et al., tenants in possession, defendants in error. 


1. Where the plaintiff claimed title to land under.a deed which was 
thirty years old, lacking three months, when the defendants’ adverse 
possession under a deed commenced, which last deed was attacked by 
the plaintiff for forgery, it was error in the Court to charge the jury 
that ‘‘it was incumbent on the plaintiff to show that he had been in 
possession of the land in dispute, under the deed, or he would be 
driven to prove the execution of the deed as at common law, that is, 
he must prove by the subscribing witnesses, or one of them, the exe- 
cution of the deed,’’ as there was no adverse possession of the land 
inconsistent with the deed for nearly thirty years, and not then, if the 
title under which the defendants claimed was a forgery or fraudulent, 
and they had notice of it. 

2. Where neither deed is recorded within the time prescribed by law, 
the oldest has the preference, and not the one first recorded. 

8. To perfect a prescriptive title, the defendants and those under whom 
they claimed, must have been in possession of the land as their own, 
under color of written evidence of title and claim of right, for seven 
years next before the commencement of the plaintiff’s action. 

4. Where the question on trial was whether certain deeds were forgeries, 
and evidence of the insanity of the grantor at a certain time was ad- 
mitted as tending to show that he did not execute the same, it was 
error in the Court to charge the jury that if the grantor was insane at 
the time of their execution, the deeds were void. 

5. Where a deed is attacked for forgery, the admission of one of the 
heirs of the grantor, said heir having since died, as to its genuineness, 
being apparently against his interest, is competent evidence. 


Ejectment. Evidence. Ancient deed. Deeds. Registry. 
Prescription. Charge of Court. Admissions. Before H. 
MorGAn, Esq., Judge pro hac vice. Worth Superior Court. 
May Term, 1873. 


For the facts of this case, see the decision. 


Wricut & Warren; Vason & Davis, for plaintiff in 
error. 


Harris & Pope; Wiuitam E. Suir, for defendants. 
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Warner, Chief Justice. 


This was an action of ejectment brought by the plaintiff on 
the several demises of Turner e¢ al., against the defendants, to 
recover the pussession of lot of land number one hundred and 
eight, in the fifteenth district of Worth county. The action 
was commenced on the 27th March, 1858. On the trial of 
the case, the jury, under the charge of the Court, found a ver- 
dict for the defendants. A motion was made for a new trial 
on the several grounds set forth in the record, which was 
overruled, and the plaintiff excepted. The plaintiff offered 
in evidence a copy grant from the State to David Myrick to 
the lot of land in dispute, dated 20th April, 1823; also a 
deed from David Myrick to Long, dated 12th May, 1825, 
made in Jasper county, witnessed by Mills and Jackson, 
Justice of the Peace, and recorded 17th April, 1858; also a 
deed from Long to Davis, dated 10th July, 1839, made in 
Gilmer county, witnessed by Craven and Green, Justice of 
the Peace, and recorded 17th April, 1858; also a deed from 
Davis to Turner, the plaintiff’s lessor, dated 3d, December, 
1856, made in Fulton county, witnessed by Goodman and 
Bell, Notary Public, recorded 19th April, 1858. The plain- 
tiff read in evidence, a certified copy of an order from the In- 
- ferior Court of Putnam county, appointing a guardian for 
the person and property of David Myrick as an insane per- 
son, dated 10th October, 1825. D. A. Vason testified that 
he, with Snead and other attorneys at law, were employed by 
Turner, who was the only party plaintiff who had any inter- 
est in said case; that the deed from David Myrick to Long, 
one of the links in the plaintiff’s chain of title, came into his 
possession from Snead & Allen who were the plaintiff’s attor- 
neys; that plaintiff recognized them as his attorneys, and em- 
ployed witness to aid them in the prosecution of the suit at 
the time it was brought, and when they turned over the deeds 
to him they turned over the same asthe deeds of Turner. At 
the time the suit was brought, and in all his connection with 
said case, Turner treated the deeds as his property. The de- 
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fendants, after showing that they had made search for the origi- 
nal title papers and being unable to find them, then offered in 
evidence the record book of deeds of Worth county, contain- 
ing the record of a deed from David Myrick to Beard, dated 
3d October, 1828, the county where it was executed not being 
stated, but left blank, and was signed thus, David (his + 
mark) Myrick, and witnessed by Brooks and Thomas G. Bates, 
Justice of the Peace, recorded 3d November, 1854, also the 
record of a deed from Beard to Sinclair and Calhoun, exe- 
cuted by Johnson under a power-of-attorney dated 14th No- 
vember, 1854, recorded 30th November, 1854; also a deed 
from Sinclair and Calhoun to Ford, dated 10th February, 
1855, and recorded 17th August, 1857. 

1. It appears from the evidence in the record that when Ford 
purchased the lot he took possession of it, in 1855; there was 
a woman living on the lot, Becky Wilson, who attorned to 
him as his tenant. Tyson was made a party defendant to the 
suit by order of the Court, but it does not appear that he had 
any paper title to the land—was in possession of it and had 
put substantial improvements thereon, and claimed under 
Ford’s title. The plaintiff made an affidavit that the deed 
purporting to have been made by David Myrick to Beard, on 
the 3d of October, 1828, and witnessed by Brooks and Thomas 
Bates, Justice of the Peace, under which the defendants 
claimed, was a forgery, and the defendants also made an affi- 
davit that the deed purporting to have been made by David 
Myrick to Long, in 1825, under which the plaintiff claimed, 
was a forgery. The plaintiff offered in evidence a certificate 
from the Executive Department of the State showing that no 
such Justice of the Peace as Bates was in commission, as such, 
at the date of the deed from Myrick to Beard. There is other 
evidence in the record going to show the time at which My- 
rick became insane, that he was an educated man and could 
write his name, etc., and that he moved from Jasper to Putnam 
county. The deed to the land made by Myrick to Long, on 
the 12th of May, 1825, was thirty years old lacking three 
months when Ford’s adverse possession commenced, in Feb- 
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ruary 1855, under color of title. If. there was any possession 
of the land before that time by any one, they were mere 
squatters, and their possession was in subordination to the 
title of the true owner thereof, and was not inconsistent with 
Long’s title derived from Myrick. The 2658 section of the 
Code declares, that a deed more than thirty years old, having 
the appearance of genuineness on inspection, and coming trom 
the proper custody, if possession has been consistent therewith, 
is admissible in evidence without proof of execution. 

The Court charged the jury in this case that it was incum- 
bent on the plaintiff to show that he had been in possession 
of the land in dispute under the deed, or he would be driven 
to prove the execution of the deed, as at common law, that is, 
he must prove by the subscribing witnesses, or one of them, 
the execution of the deed. This charge of the Court, in view 
of the facts disclosed in the record, was error—construing 
this section of the Code in the light of the decision of this 
Court, in McCluskey vs. Leadbetter, 1 Kelly’s Reports, 351, a 
deed thirty years old, having the appearance of genuineness on 
inspection, and coming from the proper custody of those 
claiming title under it, may be read in evidence without proof 
of its egxecution, where there is no adverse possession of the 
property conveyed by it inconsistent therewith: See, also, 
- Mathews vs. Castleberry, 43 Georgia Reports, 346. In this 
case there was no adverse possession of the land inconsistent 
with the deed for nearly thirty years, and not then, if the 
title under which the defendant claimed was a forgery or 
fraudulent, and he had notice of it. 

2. The Court also charged the jury that when there are two 
deeds from the same party, and both are recorded, the one 
first on record is (other things being equal,) the superior and 
better title, although the other may be the oldest deed. If 
you believe, then, that defendants’ deed was first on record, 
then it will be your duty to find for defendants, should you 
be satisfied under the evidence that such was genuine. This 
charge of the Court was error, as neither the plaintift’s, or de- 
fendants’ deeds from Myrick were recorded within the time 
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prescribed by law, and‘when that is the case, the oldest deed 
has the preference, and not the deed first recorded: Martin 
vs. Williams, 27 Georgia Reports, 406. 

3. The Court further charged the jury, that if the defendants 
and those under whom they claim have been in the actual, un- 
interrupted, continuous possession of the land as their own, 
under a color of title, for seven years, the defendants’ title 
has ripened into a title by prescription, which is good against 
the claimant. This charge of the Court was also error, as it 
did not state to the jury that the defendants, and those under 
whom they claimed, must have been in the possession of the 
land as their own, under color of written evidence of title and 
claim of right, for seven years next before the commencement 
of the plaintiff’s action. 

4, The Court also charged the jury that if they were satisfied 
from the testimony, that Myrick was insane on the 11th of 
May, 1825, or on the 3d of October, 1828, then the deeds 
executed by him at the respective dates thereof was void. 
This charge of the Court, in view of the question at issue and 
on trial between the parties, was error. The question at issue 
and on trial was not whether the deeds were void en account 
of Myrick’s insanity, but the question was whether he ever 
made and executed the respective deeds, or whether the same 
were forgeries ; and the evidence of his insanity at a stated 
period of time was only admissible for the purpose of illus- 
trating or throwing light upon that question, inasmuch as an 
insane man would not have been as likely to have executed a. 
deed asa sane man. Neither party sought to avoid the deeds. 
made by Myrick on the ground of insanity, but attacked them 
on the ground that the same were forged. 

5. The evidence of Vason as to the admissions of Rob- 
ert Myrick as to the genuineness of the deed under which 
the plaintiff claimed, Robert being one of the heirs of Dae 
vid, and both being dead, was admissible in evidence, in 
view of the facts and circumstances of this case. If the 
deeds were forgeries, then the land, on the death of Da- 
vid, would have descended to his heirs, and it would have 

VoL, x1ix. 11, 
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been the interest of his heirs to have established that fact 
rather than to have established the genuineness of the deed 
which passed the title out of him. It is true that the plain- 
tiff does not claim title to the land under the heirs of David 
Myrick, but the question made on the trial by the affidavit of 
the forgery of the deed, does raise the question whether 
the title to the land had ever passed out of him, and the ad- 
mission of one of his heirs, who is now dead, apparently 
against his interest, that the deed of David was genuine, was 
admissible in this case in support of the plaintiff’s ancient 
deed, which was attacked on the ground of forgery after the 
lapse of thirty years. It was a circumstance, in view of the 
peculiar facts of the case, which should have been submitted 
to the jury for their consideration, in support of the plaintiff’s 
ancient deed, when attacked as a forgery by the affidavit of 
the defendant, under the provisions of the Code. 
Let the judgment of the Court below be reversed. 


Joun F. Jones, plaintiff in error, vs. Joun T. HENDERSON, 
defendant in error. 


In proceedings to foreclose a mortgage on realty, the Court permitted the 
plaintiff to amend the pleading so as to change the time mentioned 
therein as to the maturity of the note set forth, from January Ist, 1869, 
to January Ist, 1868: 

Held, That such amendment did not introduce a new cause of action, 
nor was the defendant, on that account, entitled to a continuance, un- 
less he showed, as is provided in section 3470 of the Code, ‘‘ that he 
was less prepared for trial, and how, than he would have been if such 
amendment had not been made.”’ 


Amendment. Continuance. Mortgage. Before Judge 
HARRELL. Early Superior Court. October Term, 1872. 


John T. Henderson instituted proceedings against P. B. & 
John F. Jones to foreclose a mortgage executed by them to 
. secure the payment of two promissory notes, each dated Feb- 
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ruary Ist, 1867, for the sum of $5,333 33, one due January 
1st, 1868, and the other January Ist, 1869. The petition set 
forth that the note last aforesaid was unpaid, and prayed that 
the usual rule nist might issue. The rule nisi was in the usual 
form. The defendants pleaded that they were not indebted in 
manner and form as charged. 

The note due January Ist, 1868, was tendered in evidence ; 
the defendants objected to its admissibility on the ground that 
it varied from the one set forth in the rule nisi. The objec- 
tion was sustained. 

The plaintiff then moved to amend the pleadings by insert- 
ing therein a correct description of the note tendered in evi- 
dence. The amendment was allowed over the objection of 
the defendants. 

The defendants moved to continue, on the ground of sur- 
prise resulting from said amendment, by reason of which they 
were unprepared for trial. In support of this motion, they 
showed that the two notes set forth in said mortgage had been 
given for lands purchased from Henderson, which were sold 
as free from incumbrances ; that, in fact, there was a mortgage 
on the same to a large amount ; that Henderson was insolvent ; 
that they desired to file the proper pleas to avail themselves 
of the aforesaid defense, and to procure the evidence to sustain 
the same. The plaintiff made a counter-showing, in which 
he admitted the existence of the aforesaid mortgage incum- 
brance, but stated that he was solvent and amply able to re- 
spond for any damages that the defendants might sustain by 
reason thereof. 

The motion for a continuance was overruled. The jury 
returned a verdict for the plaintiff. The defendants excepted 
to the allowance of the aforesaid amendment and to the over- 
ruling of the motion for a continuance, and now assign the 
same as error. 

Whilst the case was pending in this Court, P. B. Jones 
died, and it proceeded in the name of John F. Jones, as sur- 
viving partner. 
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T. F. Jones, by Z. D. Harrison, for plaintiff in error. 







H. & I. L. Frevper, for defendant. 


TrippE, Judge. 


The amendment allowed by the Court was to correct the 
mistake in the pleadings as to the date when the note was due. 
This was not making or substituting a new cause of action, 
unless something further appeared showing it to be such. Had 
the amendment been the striking out one note and inserting 
another, and if the defendant below had made it appear that 
he was or had been misled by the first description of the note 
and the allowance of the amendment, and that “ he was less 
prepared for trial, and how, than he would have been if such 
amendment had not been made,” the right to a continuance by 
defendant would have been complete: Revised Code, section 
3470. 

The showing that was made for a continuance was on a 
ground which existed, and was well known to defendant, when 
the case was called, and applied to either and both the notes— 
to the one due in 1868 as well as the one due in 1869. De- 
fendant did not show that he had been ousted of the land, or 
that any proceedings threatening such a result had ever been 

* instituted. His great default was in not having taken any 
steps either to set up or establish any defense in the case. 
These facts, taken in connection with the counter-showing 
made by plaintiff, satisfy us that the motion to continue was 
properly overruled. 

Judgment affirmed. 
























Tuomas J. Pati.10, plaintiff in error, cs. THE STATE OF 
GeEorGIA, defendant in error. 





1. Where the special Act establishing a County Court for the county of 
Dougherty made no provision as to the time within which the writ of 
certiorari to said Court should be applied for, the general County 

Court Act controls. 
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2. Where there are two affirmative statutes, and the substance of each 
is such that both may stand, the latter statute does not repeal the for- 
mer, but both have a concurrent efficacy. 

. Where acriminal case was tried before the County Court of Dougherty 
county and the defendant, upon conviction, attempted to carry the 
same before the Superior Court by writ of certiorari, but the Judge 
refused to sanction the petition, which refusal is assigned as error, the 
Solicitor General of the Albany Circuit is entitled to represent the 
case inthis Court. (R.) See report. 


County Courts. Certiorari. Statutes. Practice in the 
Supreme Conrt. Before Judge Srrozer. Dougherty county. 
At Chambers, March 3d, 1873. 


When this case was called the question was submitted to 
the Court whether the Solicitor General of the Albany Cir- 
cuit or the Solicitor of the County Court of the county of 
Dougherty was entitled to represent the same. The case was 
tried before the County Court and the attempt made to carry 
it by certiorari to the Superior Court. The Judge refused to 
sanction the petition for certiorari, and petitioner excepted. 

The Court held that the Solicitor General was entitled to 
represent the case, 


For the facts, see the decision. 


G. J. Wriegut; WILui1AM OLIVER, for plaintiff in error. 


B. B. Bower, Solicitor General; Vason & Davis, for the 
State. 


WARNER, Chief Justice. 


The defendant was indicted in the County Court of Dough- 
erty county for a misdemeanor; was tried and found guilty on 
the first Thursday in January, 1873. On the 27th day of 
February, 1873, he made application by petition, to the Judge 
of the Superior Court fora certiorari, which was refused, and 
the defendant excepted. In this case, the Judge put his re- 
fusal on the ground that the application was not made within 
ten days from the trial, as required by the Act of 5th of Feb- 
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ruary, 1873. To this the defendant replied, that the offense 
was committed before the passage of the Act of 5th February, 
1873, and that as the law then stood he was entitled to have 
three months to apply for a certiorari, according to the general 
provisions of the Code, inasmuch as the Act of 24th of August, 
1872, creating the County Court for Dougherty county made 
no provision as to the time within which the application for 
a certiorari from that Court should be made. If there was 
no other Act applicable to this question but the Act of Feb- 
ruary, 1873, we should hold that the refusal of the applica- 
tion by the Court below was error, but there was another law 
of the State applicable to certioraris from County Courts 
when the alleged offense was committed and when it was tried 
in that Court. 

The 14th section of the general County Court law provides 
for a certiorari from the decision and judgment of the county 
Judge, in all criminal cases, in ten days after the trial thereof. 
This Act was passed the 19th of January, 1872, and is appli- 
cable to each county in the State, except such counties as are 
specially named therein, and Dougherty county is not one of 
them. Under this last named Act, no County Judge can be 
appointed for a county until the grand jury thereof shall so 
_ recommend ; but by the special Act for Dougherty county, 
passed on the 24th August, 1872, a Judge may be appointed 
for that County Court without the recommendation of the 
grand jury, but it is, nevertheless, a County Court, and the 
provisions of the Act of 19th January, 1872, are applicable 
to it, so far as the same are not repugnant to or inconsistent 
with the Act of 24th August, 1872. There is nothing in the 
special Act of 24th August, 1872, creating a County Court 
for Dougherty county which is repugnant to or inconsistent 
with the general County Court law of the 19th of January, 
1872, as to the time within which application shall be made 
for a certiorari in the County Court of that county ; and, there- 
fore, the provisions of that general law are as applicable to the 
County Court of Dougherty county as to any other County 
Court in the State, so far as the time of making an applica- 
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tion for certiorari is concerned. Both Acts provide for a 
County Court—the one by a special Act, the other by a gen- 
eral law of the State—and both are affirmative statutes, and 
the rule is that where there are two affirmative statutes, and 
the substance of each is such that both may stand together, 
then the later statute does not repeal the former, but both 
shall have a concurrent efficacy. There is nothing in the 
special Act of 24th of August, 1872, creating a County Court 
for the county of. Dougherty which is repugnant to or incon- 
sistent with the general law of the State providing for certio- 
raris to the Superior Courts in criminal cases tried in the 
County Courts, and that general law of the 19th of January, 
1872, was as applicable to the obtaining a certiorari from the 
County Court of Dougherty, as any other County Court, pro- 
vided the application was made therefor within ten days, as 
prescribed by that general law of the State. This general law 
of the State being of force at the time the offense is alleged to 
have been committed and the trial had, the application for a 
certiorari should have been made to the presiding Judge in 
ten days after the trial, as prescribed by the 14th section of 
the Act of 19th January, 1872, and as the defendant did not 
do so, the application for a certiorari was properly refused for 
that reason, and the judgment of the Court below should be 
affirmed. 
Judgment affirmed. 


WILLIAM WILLIAMs é al., executors, plaintiffs in error, vs. 
LITTLETON Purpps, defendant in error. 


Though the statement of an obligee in a bond for titles, made to his as- 
signee at the time of its transfer, to the effect that the purchase money 
was payable in Confederate currency, is not admissible as evidence 
against the obligor, yet if there be other testimony sufficient to author- 
ize the jury to scale the claim under the Ordinance of 1865, and they 
do so scale it, this Court is not bound to grant a new trial, especially 
if substantial justice appears to have been done. 
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Scaling Ordinance. Bond for titles. Evidence. Before 
Judge Srrozer. Baker Superior Court. May Term, 1873. 


William D. Williams brought ejectment against Littleton 
Phipps for the recovery of lot number one hundred and 
twenty-eight, in the eighth district of Baker county. Phipps 
filed his bill to enjoin said action. He alleged that on April 
23d, 1862, one John G. Slappy purchased said land from 
Williams and took the following bond for titles : 


“ GEORGIA—BaKER Counry. 

“T hereby pledge my word to Dr. John G. Slappy to make 
him good and sufficient titles to lot of land number one hun- 
dred and twenty-eight, in the eighth district of said county, 
provided he pay me $1,250 00, with interest from the 1st 
day of *(December, 1858, by the first day of) January next, 
or one-half of that amount and the remaining half twelve 
months thereafter. Titles not to be made until the whole 
amount is paid. I am to have possession of said land if the 
first payment is not made as above specified. 

“April 23d, 1862. (Signed) W. D. Witi1AMs.” 


That on January 1st, 1863, the time of payment specified 
in said writing obligatory, Slappy paid to said Williams 
“$803 25, the first installment due, and on the succeeding day 
transferred said instrument to complainant for a valuable 
consideration ; that the understanding between Williams and 
Slappy, at the time of the making of the aforesaid con- 
tract was, that the purchase money for said land should be 
paid in Confederate money, or other like depreciated cur- 
rency, which, on the day the first installment became due, was 
only worth one-third its nominal value, and on January Ist, 
1864, when the second installment matured, was worth but 
one-tenth its nominal value; that at the time complainant 
purchased, it was the distinct understanding between him and 
Slappy that he was to pay the balance of the purchase money 


*The words within brackets do not appear in the instrument as set forth in the 
brief of evidence. 
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due to Williams in said depreciated currency, and complain- 
ant accordingly, on the day the second installment matured, 
tendered to Williams the full amount thereof in Confederate 
money, which he refused to accept ; that on September 27th, 
1866, complainant paid to said Williams $300 00 in United 
States currency, and on July 29th, 1868, $150 00 in the same 
currency, on account of said land. 

Prayer that the action of ejectment be enjoined, and that 
the defendant be decreed to perform specifically his contract 
aforesaid, and to execute to complainant a valid title to said 
land. 

The answer of the defendant is unnecessary to an under- 
standing of the decision, and is, therefore, omitted. 

The evidence of the complainant sustained substantially the 
allegations of the bill. During his examination his counsel 
proposed to ask him the following question : 

“What was your understanding as to the kind of money 
which Slappy was to pay defendant for the land ?” 

Counsel for defendant objected to the complainant’s stating 
his understanding unless he derived his information from the 
defendant. The objection was overruled, and the complainant 
testified that his understanding, as derived from Slappy, was 
that the purchase money was to be paid in Confederate cur- 
rency. 

The jury returned a verdict directing that upon the pay- 
ment of $175 00 within thirty days to the defendant, he 
should convey the premises in dispute, by deed, to the com- 
plainant. 

The defendant moved for a new trial upon several grounds, 
and amongst them, because the Court erred in overruling the 
objection aforesaid to the complainant’s testimony as to his 
understanding in reference to the currency in which payment 
for the premises in dispute was to be made. 

The motion was overruled and the defendant excepted. 

The plaintiff in error having died whilst the case was pend- 
ing in this Court, his executors, William Williams and How- 
ell Williams, were, by consent, made parties in his place. 
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A. L. Hawes; Vason & Davis, for plaintiff in error. 


I. C. Bower; GurLey & RussE.t, for the defendant. 


TRIPPE, Judge. 


It was improper to admit in evidence any statement made 
by Slappy, the obligee in the bond to his assignee, when the 
obligor was not present, and in this case, the error would be 
sufficient to order a new trial, did it not appear that there was 
sufficient evidence, without that to authorize the jury to scale 
this claim as they have done. That evidence was in writing, 
and was an entry on the bond made by the obligor himself. 
This bond bore date, April 23d, 1862. This entry was dated 
January Ist, 1863, and recited that the obligor had that day 
received one-half the amount to be paid from Slappy in Con- 
federate money, and if Slappy paid the other half in twelve 
months he was to make him titles, otherwise he was to re- 
fund what was paid in Confederate notes or its equivalent. 
The next day Slappy transferred the bond to Phipps, with 
that entry on it. Phipps tendered, at the proper time, the bal- 
ance in Confederate money, which was refused. Since the 
war Phipps paid Williams several hundred dollars in United 
States currency. The jury gave a verdict for $175 00, in 
favor of plaintiff. 

Although the Court may have committed the error referred 
to, yet, the jury well may have given the verdict under the 
other evidence, and as we think substantial justice was done, 
we do not grant a new trial on that account. 

Judgment affirmed. 
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Mayor AND CoUNCIL OF THE City OF CUTHBERT, plain- 
tiff in error, vs. JAMES M. Brooks et al., defendants in 
error. 


1. This Court will presume that the Court below had good and sufficient 
grounds for the postponement of the hearing of the motion for the new 
trial as it did, in the absence of any showing to the contrary, and that 
the defendant's counsel was not in default in not filing the brief of the 
evidence within the fifteen days after its approval and order to file it 
by the Court. 

2. This Court has no lawful power or authority to control the discretion 
of the Superior Courts in the legitimate exercise of their discretion 
in conducting the business before them, unless that discretion has 
been abused, or some law of the land violated. 

. Where the clerk and treasurer of the city of Cuthbert was elected for 
the year 1867, and gave bond for the faithful performance of his duties 
‘¢for the present year,’’ but at the expiration of said year held over 
during the next until he was suspended, no successor having been ap- 
pointed, it was not error in the Court to charge, upon the trial of.an 
action brought on said bond, that said treasurer and his securities were 
liable for all moneys that came into his hands, as such treasurer, until 
his successor was appointed. 

4. Where the accounts which are the subject of a judicial investigation 
are complicated, the Court should appoint an auditor, to whom the 
matters in controversy should be referred. 


New trial. Discretion. Bond. Municipal corporation. 
Auditor. Before Judge HARRELL. Randolph Superior Court. 
November Term, 1872. 


The Mayor and Council of the city of Cuthbert brought 
complaint against James M. Brooks, as principal, and Zadock 
C. Hood et al., securities, for the sum of $2,000 00, alleged to 
be due upon the following bond : 


“ GEORGIA—Crty or CUTHBERT: 


“ Know all men by these presents, that we, J. M. Brooks, 
as principal, and Z. C. Hood, E. L. Douglass, Thomas Cole- 
man and Jacob Mein, as securities, are held and bound unto 
the present City Council of said city, in the sum of $2,000 00, 
for which we bind our heirs and assigns, jointly and severally ; 
to be void on condition that the said J. M. Brooks shall do 






















SS... 



















Sn 











180 SUPREME COURT OF GEORGIA. 
Mayor and Council of the City of Cuthbert vs. Brooks e¢ al. 


and perform all the duties of clerk and treasurer of said city 
for the present year, as the city law requires him, otherwise to 
remain in force. 
“ Witness our hands and seals, February 4th, 1867. 
(Signed) “J. M. BROOKS, [L. 8. 
“Z. C. HOOD, [1 8. 
“KE. L. DOUGLASS, [L. Ss. 
“THOMAS COLEMAN, [1.s. 
“JACOB MEIN. [L. 8. 
“Approved : 
“Wiii1am D. Kippod, Mayor, 
“WimnFIELD Scorr, _ 


“RR. D. CHAPMAN, 
“LL. A. Smiru.” 


A count was also added to the effect that said Brooks, as 
clerk and treasurer, during the year 1867, and up to the time 
his successor was installed in office, collected $4,000 00, for 
which he has never accounted. 

The defendant, Brooks, pleaded the general issue. No plea 
was filed by the other defendants. 

The following evidence was introduced : 

William D. Kiddoo, sworn; Was elected Mayor the first 
of 1867, and held the office in 1867 and 1868; there was no 
election for Mayor and Council in 1868 ; they held over ; about 
the middle of January, 1868, Brooks, who was clerk and treas- 
urer, made his annual report; witness and Mr. Winfield Scott 
were appointed to examine the report ; the committee was sat- 
isfied the report was incorrect, and made out the statement 
attached to the declaration as an exhibit of charges and credits ; 
that showed an indebtedness of $497 10 ; since then, he ascer- 
tained other items; Shaw’s license was returned as $10 00, 
when it should have been $50 00; it appeared by his vouchers 
that he charged commissions on a greater amount of street ex- 
emptions than the committee charged him with; the amount 
charged was $770 00, and the amount he charged commissions 
upon was larger; when the committee reported to Council, 
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Brooks was present; on the 25th January, 1868, Brooks was 
suspended from office and a time appointed for investigation ; 
at that time many items charged in the exhibit were gone over 
with Brooks, and he was requested to make objections to any 
that were wrong, the books that have been put in evidence be- 
ing present and examined, and he did not deny any of the 
items ; admitted all the collections charged, except he did not 
collect $50 00 from Nick Geeslin for retail license ; admitted he 
issued the license, but said the marshal was to pay him, but had 
not done so; the items charged for taxes, to-wit: $88 40, for 
1866, appear by Brooks’ books, kept by him, to have been - 
collected during the first quarter of 1867; for taxes, to-wit: 
$134 34, for 1866, appear by same books were collected in 
second quarter, 1867 ; the amount of $18 23, of 1866 taxes, he 
admitted collected in 1867 ; the balance of $66 00 from 1866 
was published in his report for first quarter in 1867 ; the paper 
is burnt ; the taxes for 1867, as set forth in exhibit, appear on 
the tax books of 1867, marked paid, in Brooks’ handwriting, 
except two items which he admitted, and one dollar of Samuel 
Clayton, which witness paid him. All the street exemptions 
or taxes appear on the book kept by him as paid ; the fines all 
appear on the docket ; some of the license appear to have been 
paid, and some do not; all of these he admitted, as before sta- 
ted, were paid except the Geeslin license. In 1868, and be- 
tween the time of his report and the committee’s report, Brooks 
collected the sum of $565 00 for license of 1868, and when 
he was suspended, he paid that sum, which he had in a bundle 
to itself, to W. Scott, temporary treasurer; he also, at same 
time, paid the sum of $229 40, as appears in report ; the items 
that appear upon Brooks’ books as collected in 1868, in Jan- 
uary, he cannot state when they were collected, but supposes at 
the dates as appear on his books. 

Winfield Scott, sworn: Was elected Councilman for 1867; 
Mayor and Council held over for 1868 without re-election, in 
the early part of the year 1868; the Mayor and witness was 
appointed to examine the accounts of James M. Brooks, the 
clerk and treasurer, who was elected in 1867, and upon ex- 





182 SUPREME COURT OF GEORGIA. 
Mayor and Council of the City of Cuthbert vs. Brooks e¢ al. 


amination of Brooks’ account, we found him indebted to the 
city in the sum of $497 10. When the report to this effect 
was submitted to the Council, together with the books, Brooks 
promised to pay the amount due. 

The report of the committee was read, showing balance due 
the plaintiff of $497 10. 

West Harris testified substantially as did Winfield Scott. 

The bond sued on was read, and the plaintiff closed. 

The defendant, Brooks, testified as follows: He was not 
indebted to the City Council of Cuthbert for 1867 upon a 
fair allowance of his vouchers and claims against said city; 
he has no recollection of admitting that he was owing said 
city in 1868, when the committee, Messrs. Kiddoo and 
Scott, made their report that he was indebted to said city 
in the sum of $497 10, but does deny that he owed the sum; 
he left a part of his vouchers with the Mayor and Coun- 
cil, but has never been able to get them until to-day; that 
William D. Kiddoo made his return quarterly, and that the 
return made on the 30th of September, 1867, was made out 
by Kiddoo. That brought him in debt up to that date 
$479 10. This return was lost during the trial. The Mayor 
and Council received his return, as appears from the minutes 
of said corporation, on October Ist, 1871. There were three 
* fines on the list attached to the declaration which he did not 
get, to-wit: Thomas C. Byars, $10 00; Joe Winter, $10 00; 
Herbert Fielder, 

William D. Kiddoo, recalled for the plaintiff, testified as fol- 
lows: He did make out the return of Brooks, as appears on 31st 
of September, 1867, but did so,as he thinks, from another 
return which witness has in his hands in handwriting of Brooks, 
and supposes the one in witness’ handwriting was an ab- 
stract of the other, made out for publication. He did not 
take charge and control of Brooks’ books for 1867, nor did 
he examine into that return nor any other he ever made, ex- 
cept the one he made in January, 1868. Nor was he ever 
appointed on a committee for that purpose until that one. 

The fine against Thomas C. Byars that Brooks testifies was 
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not paid to him, appears in his handwriting, to have been paid 
to him, together with three other fines against same party. As 
to the fines against Herbert Fielder, which Brooks testifies 
was never paid to him, Fielder never was fined to his knowl- 
edge. Has not examined the one against Winter sufficiently 
to state whether it was paid, but it was there when the list 
was made, 

The jury, under the charge of the Court, found for the 
plaintiff $537 10, with interest from January 28th, 1868. 

The remaining facts are fully reported in the decision. 


A. Hoop, for plaintiff in error. 


E. L. Doveiass; Worritt & CHASTAIN, for defendants, 


WarRNER, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendant and his securities on a bond given by him as clerk and 
treasurer of the city of Cuthbert. On the trial of the case, the 
jury found a verdict for the plaintiff for the sum of $53710. A 
motion was made for a new trial on the several grounds stated 
therein, which was granted by the Court, and the plaintff excep- 
ted. The plaintiff also made a motion to dismiss the motion for 
a new trial when it came on to be heard, on the ground that 
time had been given for filing a brief of the evidence by the 
Court, and that the hearing of the motion had been postponed 
by the order of the Court from time to time, until November 
term, 1872, the case having been tried at the November term 
of the Court, 1871, and because the brief of the evidence was 
not filed within the time ordered by the Court after its ap- 
proval of the same, though it was filed before the hearing of 
the motion. The Court overruled the motion to dismiss the 
rule for a new trial, and the plaintiff excepted. 

1. This Court will presume that the Court below had good 
and sufficient grounds for the postponement of the hearing of 
the motion as it did, in the absence of any showing to the con- 
trary, and that the defendant’s counsel was not in default, in 
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not ‘filing the brief of the evidence within the fifteen days 
after its approval and order to file it by the Court. The pre- 
siding Judge may not have returned it in time to have been 
filed within the fifteen days, and it is not apparent that the 
plaintiff was hurt in any manner by its not having been filed 
within that time. 

2. There is a general disposition manifested by parties and 
counsel to ignore all discretion on the part of the Superior 
Courts and the Judges thereof, in conducting the business 
before them, and to consider this Court as a Court of original 
jurisdiction for that purpose; whereas, the Constitution and 
laws of the State have clothed the Superior Courts and the 
Judges thereof with original jurisdiction and discretion to 
hear and determine cases which may be brought before them 
as provided by law, and this Court has no lawful power or 
authority to control the exercise of the discretion of the Su- 
perior Courts or the Judges thereof, in the legitimate exercise 
of their discretion in conducting the business before them, 
unless that discretion has been abused, or some law of the land 


violated. 
3. There was no error in the charge of the Court to the 


jury, in view of the facts contained in the record, that the de- 
fendant, Brooks, as treasurer, and his securities were liable for 
-all moneys that came into his hands as such treasurer, until 
his successor was appointed according to law. In looking 
through the evidence in the record, we are not entirely satisfied 
that the verdict was right, and for that reason, we will not con- 
trol the exercise of the discretion of the Court below in granting 
the new trial. 

4. In our judgment, this is a case in which the Court 
below might properly exercise its discretion in the appoint- 
ment of an auditor to investigate the treasurer’s accounts with 
the city authorities, and report the result thereof to the Court, 
as provided by the Act of 13th December, 1871. 

Let the judgment of the Court below be affirmed. 
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Crockett vs. The State of Georgia. 


CortNEY CRrocKETT, plaintiff in error, vs. THE STATE OF 
GerorGiA, defendant in error. 


The circumstances connected with the perpetration of the offense charged, 
as testified to by the victim of the rape—the degree of resistance on 
her part—the fact that no alarm or outcry was made, the place being 
where it could have been easily heard—no marks of violence having 
been exhibited, and the injury being concealed for several days after 
the opportunity of making complaint, and no proof of any complaint 
ever having been made except by the party said to be injured, together 
with the fact that no legal step was taken to punish the outrage until 
pregnancy was discovered, make this a case where the crime charged 
was not sufficiently proven under the law to justify a verdict of guilty. 


Criminal law. Rape. New trial. Before Judge Hop- 
Kins. DeKalb Superior Court. March Term, 1873. 


Cortney Crockett was placed on trial for the offense of rape, 
alleged to have been committed upon the person of one Ella 
Johnson, on December 18th, 1872. The defendant pleaded 
not guilty. 

Ella Johnson testified substantially as follows: Witness is 
nearly eighteen years old; has never married ; about three 
or four weeks before Christmas, her mother sent her to de- 
fendant’s house with a dime, which she was to give to his 
wife to get some potash from town for her; she was also up 
there getting up wood for washing; witness’ house is about 
two hundred yards from defendant’s. When defendant’s wife 
went to town, witness came out of the house and turned to go 
home; did not stay there ten minutes after his wife left; when 
witness got outside of the fence, on the side of the road, de- 
fendant came up to her, caught her by the hand, and put his 
arm around her waist ; told him to turn her loose; he said he 
was going to do it any how, and stooped down; “he just 
done what he wanted to do;” he asked witness to “let him: 
do it;” told him he should not; tried to push him off but 
could not do it ; he was too strong for her; he had connection 
with her; did not consent to his having intercourse with her ; 
witness cried and told him to let her loose; it looked like. 

VoL, xLvix. 12, 
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the more she talked the worse he got; after he got through 
he went on up town and she went home and commenced her 
washing; did not tell her father at once about it, as it was 
such a “mean act, and she hated to;” he never raped her be- 
fore or after; it hurt her a little, not very much; it happened 
about two hundred yards from defendant’s house ; there was 
nobody at his house in the morning but his wife and his 
mother-in-law ; they went to town ; the occurrence took place 
about nine o’clock in the morning; the road is not a public 
road; it is a settlement road, leading to a mill; her father 
was away working on his house; her mother did not come 
home until night ; did not tell her; it was Wednesday that 
the defendant had intercourse with her; did not tell any one 
until the following Sunday, when she informed her sister-in- 
law, Letty ; Letty told witness’ father, and then he asked her 
about it and she told him ; that was after January Ist, 1873; 
the mill to which the road led was running every day ; peo- 
ple were constantly passing along it ; she did not halloo loud; 
did not fight him ;. just tried to push him off; he had her 
hands pushed back under his arms so she could not get them 
out; Mrs. White’s house is beyond witness’ house ; she has 
two boys big enough to plough ; does not know if they were 
at home; they are frequently about there; defendant knew 
the boys were there ; he was not arrested until yesterday ; she 
“let it go along till Court came up ;” is now in the family 
way by the defendant ; they had found this out before witness 
told her father about defendant’s conduct; if his wife and 
mother-in-law had looked round as they went off, they could 
have seen defendant and witness ; she did not tell her father 
and mother about it sooner, as she hated to let them know 
what had been done; told her sister-in-law before it was 
known that she was pregnant ; all of this happened in DeKalb 
county during last December. 

Benjamin Johnson testified as follows: I am father of Ella 
Johnson ; I first heard of the rape about two weeks after I 
moved to the Brown place; my daughter-in-law told me 
about it; I went to Esquire Tuggle to get him arrested; he 
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told me to hold on till Court met and see the Solicitor Gen- 
eral; I did so, by his advice; I think my daughter is preg- 
nant; Ella has been with me since the surrender all the time ; 
she has been a good, virtuous girl; she did not talk to me 
about being in the family way in the field at Brown’s; I 
mentioned it to her in my house ; it was not mentioned in the 
field; when it was mentioned in the house, her mother and 
the children were present; we did not know she was in the 
family way then; I went to Tuggle’s to get a warrant some 
time after I had moved to the Brown place; moved there 
since Christmas; I suspected she was in the family way from 
her actions and not eating, etc. ; I kept that to myself; I told 
wife after daughter-in-law told me; I went to Ella and she 
said defendant done it; I then went to Tuggle to get a war- 
rant and he would not give me one; I came here on Tuesday 
and told the Solicitor General about it; I was informed of 
the rape two weeks after it occurred. 

The defendant made the following statement: “Well, the 
way it was done was this. My wife and mother started to 
town. I staid at the house, after they started off to town, 
The girl came with fifteen cents for my wife to get potash for 
her mother, and also tubs to take to the spring. I went and 
carried the tubs to the springand went back to the house. When 
I got back to the house my wife had started and got about 
one hundred yards from the house. The girl came into the 
house where I was. I said, ‘Ella, don’t you want a dram?’ 
She said ‘yes,’ I said, ‘come and get it,’ which she did. I 
then said, ‘Ella, won’t you give me some?’ She said, ‘I 
will if you won’t tell anybody.’ I said, ‘I won’t if you 
won't.’ They owed me twenty cents. I went to Atlanta and 
bought her ten cents worth of snuff and give it to her. That 
is the truth, just exactly the way it was.” 

The jury found the defendant guilty. A motion was made 
for a new trial because the verdict was contrary to the law 
and the evidence. The motion was overruled and the defend- 
ant excepted. 
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Hint & Canpuer; L. J. Winn, for plaintiff in error. 






JoHN T. GLENN, Solicitor General, for the State. 






TRIPPE, Judge. 






No words more pregnant with judicial wisdom or more ap- 
propriately uttered, were ever pronounced by a Judge than 
those of that great and good man, Lord HALE, when he said, 
“Tt must be remembered that rape is an accusation easily to 
be made and hard to be proved, and harder to be defended by 
the party accused, though never so innocent.” He, then, after 
mentioning two remarkable cases of malicious prosecution for 
this crime which came within his own knowledge, adds, “I 
mention these instances that we may be the more cautious 
upon the trial of offenses of this nature, wherein the Court 
and jury may, with so much ease, be imposed upon without 
great care and vigilance, the heniousness of the offense many 
times transporting the Judge and jury with so much indigna- 
tion, that they are over-hastily carried to the conviction of the 
person accused thereof, by the confident testimony, sometimes, 
of malicious and false witnesses :” 1 Hale, 635, 636. 

The following rules and principles are of great worth and 
significance, and should not be forgotten in the trial of such 
cases. They are to be found in all the elementary works on 
criminal law, and if they are thoroughly understood and ap- 
plied, would go far to protect juries from imposition and inno- 
cent parties from being made victims to the revenge of a wit- 
ness, or to an attempt to protect reputation, lost by consent, 
under the cry of rape. “ Though the party ravished is a com- 
petent witness, the credibility of her testimony must be left 
to the jury, upon the circumstances of fact which coneur with 
that testimony. Thus, if she be of good fame—if she pres- 
ently discovered the offense and made search for the offender— 
if she showed circumstances and signs of the injury, whereof 
many are of that nature that women only are proper exami- 

; ners—if the place where the act was done were remote from 
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inhabitants or passengers—if the party accused fled for it— 
these, and the like, are concurring circumstances which give 
greater probability to her evidence. But if, on the other hand, 
the witness be of evil fame, and stand unsupported by others— 
if, without being under control or the influence of fear, she 
concealed the injury for any considerable time after she had 
the opportunity of complaining—if the place where the act is 
alleged to have been committed was near to persons by whom 
she might probably have been heard, and yet she made no 
outcry—if she has given wrong descriptions of the place— 
these and the like circumstances afford a strong, though not 
conclusive presumption that her testimony is feigned:” 4 
Black. Com., 213, 214; 1 East. P. C., 445, 446; 1 Russ. on 
Crimes, 688, 689, and criminal law passim. | 
Apply these principles to this case and there is not one sin- 
gle particular in which the testimony comes up to them. 
True, the witness was not proven to be of ill fame, nor did it 
appear she had given wrong descriptions of the place. But 
it does appear that the act was done, if not in a public place, 
near to a neighborhood road—just outside of it—which was 
continually being traveled; that the wife and mother-in-law 
of the accused had just walked off—were still in sight—and 
could have seen them had they “looked round ;” that she did 
not “halloo loud ;” that she got up, finished getting wood and 
went to washing near by defendant’s house; did not tell any- 
body but her sister-in-law, the next Sunday, four days after- 
wards, and that proven by nobody but herself; that the sister- 
in-law seems to have been so little impressed by it that she 
did not tell the father or any one else until after the pregnancy 
was discovered ; that it was the first time she ever had connec- 
tion with a man; that she was, by this first act, committed by 
violence and over her resistance, begotten with child, and 
never said one word about it which was properly proven, 
until after she was known to be pregnant. This dereliction 
from the rule quoted is too great on the part of the prosecu- 
tion to allow the verdict to stand. Had any reasonable expla- 
nation been given why such facts were not proven, or why 
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they did not occur, it would have been entitled to considera- 
tion. There is none such in the record. 
Judgment reversed and a new trial granted. 


CHARLEs F, Crisp, Solicitor General, ex rel, ANDREW J. 
WILLIAMS, plaintiff in error, vs. GEORGE A. Brown, re- 
spondent, defendant in error. 


It was competent for the General Assembly, after the year 1868, to pro- 
vide for the election and succession of the county officers of the State, 
as was done under the 3d section of the Act of 1872, and an Ordinary 
elected under this law and commissioned by the Governor, will not be 
ejected upon the relation of one claiming to have been elected under 
the provisions of the 1346th section of the Code. 


Quo warranto. Election. Officers. Ordinary. Before 
Judge CLARKE. Sumter County. At Chambers, January 
25th, 1873. 


For the facts of this case, see the decision. 

W. A. Hawkins, for plaintiff in error. 

N. A. Smiru; W. B. Guerry, for defendant. 
Warner, Chief Justice. 


The relator in this case claims that he was duly elected 
Ordinary of Sumter county on the first Wednesday of Jan- 
uary, 1872, under the provisions of the 1346th section of the 
Revised Code. On the hearing of the application for a quo 
warranto it was refused, and the relator excepted. It ap- 
pears from the record that the respondent, Brown, who is now 
exercising the duties and functions of the office of Ordinary 
of Sumter county under a commission from the Governor of 
the State, was first elected in the year 1872, to fill a vacancy 
which occurred in the office, according to law, and was duly 
commissioned by the Governor to fill such vacancy for the 
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unexpired term, and continued to hold said office until he was 
again elected in January, 1873, and duly commissioned by the 
Governor, and the question is, who is the legal Ordinary of Sum- 
ter county—the relator, who was elected in 1872, but not com- 
missioned by the Governor, or the respondent who was elected 
in January, 1873, under the provisions of the Act of 20th Au- 
gust, 1872? Who has the legal right and title to the office 
under the Constitution and laws of the State? On the 10th 
of March, 1868, an ordinance was adopted by the Convention, 
which provided for the continuance in office of the civil offi- 
cers of the State until the regular succession provided for after 
the year 1868, and until successors are elected and qualified. 
By the twelfth section of the eleventh article of the Consti- 
tution of 1868, this ordinance had the force of law until its 
provisions expired by their own limitation, or until otherwise 
provided by the General Assembly. It was competent, 
therefore, for the General Assembly, after the year 1868, to 
provide for the election and succession of county officers of 
the State, as was done by the 3d section of the Act of 1872, 
and the respondent having been elected and commissioned by 
the Governor under the provisions of this last named Act, he 
is entitled to hold and exercise the duties and functions of the 
office of Ordinary of Sumter County. 
Let the judgment of the Court below be affirmed. 


Boaz KitcHeEns, trustee, plaintiff in error, vs. RicHarp H. 
Houtcuins, defendant in error. 

There was sufficient evidence in this case, showing that the value of the 
land levied on was greater than the amount due on the execution, to 
authorize the damages to be assessed on said amount. 

Claim. Damages. Before Judge CLARKE. Sumter Su- 

perior Court. April Term, 1873. 


An execution in favor of Richard H. Hutchins against Boaz 
Kitchens and John 8. Humphries, for the sum of $1,311 13, 
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besides interest and costs, based upon a judgment rendered at 
the October term, 1871, of Sumter Superior Court, was levied 
upon eight hundred acres of land in the county of Sumter, as 
the property of Kitchens. The land was claimed by said 
Kitchens as trustee for his wife and five minor children. 
When the issue thus formed was called for trial, the claim 
was withdrawn. The Court then permitted the plaintiff in 
execution to proceed before the jury for the purpose of claim- 
ing damages. 

The execution, levy, claim, and two notes by said Kitchens 
and Humphreys, payable to Hutchins, as guardian for Emily 
A. and Eliza D. Hutchins, or bearer, one for $500 00, and 
the other for $511 13, dated April 20th, 1863, and due on 
January Ist next thereafter, were introduced in evidence. 

*The plaintiff testified that the above notes were given in 
part of the purchase money of five hundred acres of land, 
which was then levied on; that he sold Kitchens the land, 
but did not know that he held the same in trust for his wife 
and children until recently; that the numbers of the lots of 
land on the plat annexed to the homestead papers are the 
same as he sold to Kitchens ; that he had come from Macon 
twice in attending to this case at a cost of $25 00, and had 
lost five or six days; that money is worth two per cent. per 
month, and his time was worth to him $5 00 per day. 

C. T. Goode, an attorney, testified that $200 00 would bea 
reasonable charge for attorney’s fees in the case. 

The claimant introduced the proceedings by which he had 
had set apart to him as a homestead, the land claimed, on De- 
cember 23d, 1868. 

The Court charged the jury, “that if they found that the 
claim was interposed for delay only, the claimant having 
withdrawn his claim, it was their duty to find for the plaintiff 
in fi. fa. such damages as were reasonable and just under the 


*The levy is upon eight hundred acres of land, whilst the plaintiff in 7. fa. states 
that the sale was of five hundred. This discrepancy is in strict accord with the 
record. It is supposed that the levy embraced land not sold by plaintiff in A. fa. 
(R.) 
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proof; that if they should find any damages, they should as- 
sess the same on the principal sum of said fi. fa. 

The jury returned a verdict for the plaintiff of twenty per 
cent. on the principal sum of the execution. The claimant 
moved for a new trial on the ground of error in the above 
charge. The motion was overruled, and the claimant ex- 


cepted. 
JoHn R. Worri 1, for plaintiff in error. 


Lyon & Irvin; Hawkins & Hawkins; N. A. Suirn, 
for defendant. 


TRIPPE, Judge. 


The Court charged the jury, “that if they found that the 
claim was interposed for delay only, it was their duty to find 
for the plaintiff such damages as were reasonable and just, 
under the proof; that, if they should find any damages, they 
should assess the same on the principal sum of the fi. fa.” 

Exception is taken to this charge, because plaintiff in error 
alleges that there was no evidence showing that the value of 
the land exceeded the amount due on the fi. fa., according to 
section 3742, new Code. It will be observed that the charge 
of the Court did not limit the jury so that they should not 
assess the damages at less than ten per cent. But the claim- 
ant cannot complain of that, as it could have done him no 
injury. The Court also said nothing as to the necessity of the 

. proof showing that the value of the land was greater than the 
amount of the execution, as specified in the Code, where dam- 
ages are to be assessed according to said amount. The ex- 
ception is not to this omission in the charge, and, under the 
facts proven, it was an immaterial omission, for if the proof 
was sufficient that the value of the land was greater than the 
principal of the fi. fa., and the jury assessed the damages 
on that principal, claimant has no right to complain on that 
point. The objection is, that the value of the land was not 
proven, so as to authorize the assessment to be made on the 
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principal of the fi. fa. The levy was on eight hundred acres, 
Plaintiff testified that in 1863 the notes on which the judg- 
ment was founded were given in part payment for five hun- 
dred acres of the land levied on. The proceedings, in assign- 
ing the homestead to claimant, showed that in the applica- 
tion made therefor, claimant, after describing the land, add- 
ed—“ $2,000 00 in gold.” This was in 1868. The county 
surveyor stated in his return, under oath, that “to the best 
of his knowledge and belief the same was not worth more 
than $2,000 00 in specie.” These proceedings were introdu- 
ced in evidence by the claimant. It is true, that it is not ex- 
pressly stated, either by the applicant (the claimant) or by the 
surveyor, that the land was of the value of $2,000 00 in spe- 
cie. The application contains the expression “$2,000 00 in 
gold.” The surveyor states it was not worth more than that. 
The plaintiff testifies that the $1,311 00, principal, due at the 
trial, was part of what was due for five hundred acres of the 
eight hundred acres levied on. Surely this was enough to re- 
quire of claimant to show that the value of the whole at the 
trial was less than $1,311 00 in eurrency, if he was going to 
rely on that fact. At least, we cannot, with that proof, send 
the case back for a new trial. If the Court committed any 
error it was an error that did no damage to claimant. The 
jury were restricted to the principal of the fi. fa. That was 
$1,311 00. There was interest for more than eighteen months 
due at the trial. Section 3742, new Code, says: “ Upon the 
trial * * * the damages shall be assessed upon the whole 
amount then due upon the execution, provided,” etc. If there 
was error on this point it was against the defendant in error. 
Judgment affirmed. 
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JosEPH M. GARDNER, trustee, plaintiff in error vs. MoRTI- 
MER JETER, administrator, defendant in error. 


JosEPH M, GARDNER, trustee, plaintiff in error vs. JOHN 
ADAMS, defendant in error. 
The Relief Act of October 13th, 1870, making the payment of taxes 


upon debts contracted prior to June 1st, 1865, a condition precedent 
to arecovery thereon, is unconstitutional. 


Relief Act of 1870. Constitutional law. Before Judge 
JoHNSON. Talbot Superior Court. March Term, 1873. 


The two cases above stated were submitted without argu- 
ment. Sufficient facts are stated in the decision to render it 
intelligible. 


Marion Betuune; W. A. LirrLe, by PEeasopy & 
BRANNON, for plaintiff in error. 


No appearance for the defendant. 


Warner, Chief Justice. 


This case, and the case of the same plaintiff against Adams; 
were submitted together. The error assigned is the dismissal 
of each case by the Court for non-payment of taxes, as required 
by the Act of 1870. The dismissal of both cases for non- 
payment of taxes was error. 

Let the judgment of the Court below, in each case, be re- 
versed. 


Joun A. BoHLER, tax collector, plaintiff in error, vs. ERNEST 
R. ScHNEIDER ef al. defendants in error. 


1. The Act, approved 20th February, 1873, imposing a special tax on 
wholesale dealers in malt liquors, is not in violation of the 27th sec- 
tion of Article I. of the Constitution of the State, which says ‘‘ taxa- 
tion on property shall be ad valorem only, and uniform on all species 
of property taxed.’’ 
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2. Such a tax is a tax on a business, occupation, or calling, as decided in 
Burch vs. Mayor and Aldermen of Savannah, 42 Georgia 596, and 
hence is not a tax on the sale of liquors, which, by the 3d section of 
Article VI. of the Constitution, may be assessed for educational pur- 
poses. 

. A tax levied on such whole saledealers is not void for uncertainty, on 
the ground that the law nowhere defines what constitutes a wholesale 
dealer. That is a fact that can be determined like all other facts, as, 
for instance, whether the party taxed as a practicing attorney or as- 
sessed as the owner of certain property, is such attorney or owner. It 
may be ascertained in cases like this, under the provisions of sectoni 
four of the Code, from experts in such business, and other proper evi- 
dence. The question whether the person so taxed isa wholesale 
dealer, cannot be raised on a bill to enjoin a tax collector from col- 
lecting a tax so assessed. 


Constitutional law. Tax. Injunction. Before Judge 
Gipson. Richmond County. At Chambers. June 4th, 
1873. 


The tax collector of Richmond county, having assessed a 


license tax of $250,00 upon each of the defendants in error, 
as wholesale dealers in malt liquors, under section 2, para- 
graph 9, of the Tax Act, approved 20th of February, 1873, 
and executions having been issued therefor upon their failure 
to pay, they filed their bill to enjoin the levying and collect- 
ing of said executions—maintaining that they were not whole- 
sale dealers, in the proper sense of the term; that the Act is 
unconstitutional and void, because though called a license tax, it 
is in fact a tax upon property, and should be uniform and ad va- 
lorem; that even if it is a specific tax, it is not a tax levied 
under circumstances authorized by the Constitution, viz: for 
educational purposes; that even if it is a special tax and 
levied for educational purposes, it is still unconstitutional, in 
that it is not ad valorem ; that the tax collector is seeking to 
enforce such Act for a time when it was not obligatory upon 
the inhabitants of this State; and that if it is a license tax, 
that authority is alone conferred upon the city of Augusta. 
The tax collector, by his answer, maintained that he had 
assessed said tax on the first day of April, 1873, when said 
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Act was of force and obligatory on the inhabitants of this 
State; that said Act is constitutional; it does not impose a 
tax on property which must be uniform and ad valorem, but 
a special or license tax on business; that he assessed said tax 
against said parties as wholesale dealers in malt liquers, which 
business they were transacting at said time in said county, 
and upon their failure to pay said tax, he proceeded to issue 
executions therefor, in obedience to law, and under instruc- 
tions of the Comptroller General, to hold liable, among others, 
“dealers who sell ale and porter in bottles packed in casks, 
by the cask ;” that said parties were wholesale dealers in malt 
liquors, and legally liable for the tax; that as there could be no 
judicial interference with the collection of a State tax—which 
this is—he protested against the granting of the injunction, 
as without warrant of, and in violation of law. 

The Chancellor sanctioned the bill, and ordered the in- 
junction to issue. Whereupon the defendant excepted. 


CLAIBORNE SNEAD; J. C. C. Buack, for plaintiff in error. 

This tax is authorized by the Act approved February 20th, 
1873: See Acts 1873, p. 64. This Act is constitutional: 
See Constitution of 1868, Art. VI. sec. 3; Kenny eé al. vs. 
Harwell, 42 Ga., 416. 

The Judge granted the injunction because the tax was 
neither ad valorem nor uniform. This special tax authorized 
by Article VI. section 3 of the Constitution, is an exception 
to the rule, requiring taxation to be uniform and ad val- 
orem: 42 Ga., 416, Cooley’s Constitutional Limitations. See 
p- 496. ; 

The Act was obligatory, having been approved February 
20th, 1873, and published within ten days after the adjourn- 
ment of the session, by resolution, approved February 19th, 
1873. The tax was assessed Ist April, 1873,a month or 
more after the publication of the Act: See Pamphlet Acts 
1873. 

The Act of December 24th, 1791, giving the city of Au- 
gusta “sole regulation and power of governing and directing 
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taverns, and granting licenses,” is repealed by the Act of Feb- 
ruary 20th, 1873, and the Constitution of 1868, Article VI. 
section 3, if there is any conflict between them. But we main- 
tain that they are not in conflict. The authority conferred 
on the city of Augusta by the Act of 1791, cannot be au- 
thority to license all businesses, but a proper construction of the 
Act, limits the authority to grant licenses to taverns or re- 
tail dealers. The Act of 1873 levies a tax on wholesale 
dealers. Under the Act of 1791, the city of Augusta may 
license the business for the city. Under the Act of 1873, 
the State levies a State tax for the county in which the busi- 
ness is carried on. The use of the term license tax may 
somewhat confuse the question. But in fact this is a special 
tax, as authorized by Article VI. section 3, of the Constitu- 
tion, to be devoted to the support of common schools. Was it 
contemplated that the city of Augusta should so devote it? 
It was necessary for the Act to devote it to the common 


school fund, it is already devoted by the Constitution. 
The Court was prohibited from interference by injunction: 
Code 3618; 45 Ga., 85. 


Barnes & Cummrne, for defendants. 

Ist. The paragraph of the Act under which the license tax 
is assessed provides that the tax shall be assessed against 
wholesale dealers in malt liquors. The complainants deny 
that they are wholesale dealers in malt liquors. An issue of 
fact is raised which can only be decided by a jury. 

2d. The Act is void for uncertainty. Neither the Act in 
question nor any other statute of the State defines what is a 
wholesale dealer in malt liquors. Neither is there any law 
authorizing the Comptroller General to prescribe a definition. 
For him to attempt it, is to attempt the exercise of legisla- 
tive power. It cannot be defined by a resort to dictionaries, 
nor by the usages of trade in its sale to dealers or consumers. 
It can only be defined by statute, and just asa retail dealer 
in spirituous liquors is defined by statute. 

Is it a tax oralicense? Ifa tax, itis an attempt on the part 
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of the Legislature to impose on the sale of malt liquors, or 
the owners who sell the same in large quantities, a burden for 
the support of Government not imposed on other citizens. It 
is to all intents and purposes a tax on property. As such it 
is an unconstitutional tax, because it is not ad valorem and 
uniform: Cons., Art. I. sec. 27; 41 Ga., 21. 

If not a tax on property, but a specific tax, as provided 
for in third paragraph, Article VI. Constitution, it should 
be an ad valorem tax: Judge WARNER, 42 Ga., 427. 

Again, if a specific tax, then it could only be assessed for 
educational purposes. The Act does not appropriate it to 
educational purposes. Former Tax Acts did, in terms, make 
such appropriation of such taxes: See Tax Acts of 1868 and 
1869. The Comptroller General has no right so to appro- 
priate it. Who shall draw it from the treasury and so ap- 
propriate it? This can only be done by law: Cons. Art. 
IIT. see. 6, paragraph, 1. Such law can be passed only by the 
Legislature. It is not for any executive officer to assume its 
functions. 

If it is not a tax buta license, then the sole power of 
granting the license has been delegated to Augusta: Act of 
24th of December, 1791; Watkins’ Dig. 453. This Act not 
repealed by Tax Act of 1873: 15 Ga., 361. And in force 
by virtue of the Constitution: Art. XI. par. 4. 

At the time of the passage of the Act of 1791, the Con- 
stitution, then in force, did not prohibit in the body of the 
Act any matter different from what is expressed in the title: 
See Cons. 1789. The delegation of this power to the cities 
of Savannah and Augusta applies to wholesale as well as re- 
tail licenses. Those cities, under the Act, have exercised the 
powers for three quarters of a century, and its exercise has 
been acquiesced in by the State. ~ 

It is said, however, there cannot be judicial interferenec, this 
being a State tax, it being prohibited by section 3618 of the 
Code. The tax in question is not a tax under the Code. Ju- 
dicial interference repeatedly recognized by this Court: 3 Kel- 
ly, 233; 43 Ga., 480; 44 Ga., 388. In 42 Georgia, the Court 
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divided. In 45 Georgia, 85, the Court cautious to confine its 
decision to the special case under consideration: See also, 27 
Ga., 354. Are the Courts open to some citizens and closed 
to others? Are some remitted to the action at law against 
the tax collector, and others not? Is section 1 of Article I, 
of the Constitution without meaning? 

The remedy of an action at law against the tax collector, 
no remedy at all. 

The 3618th section of the Code unconstitutional: Cons, 
Art. I. sec. 5; also, Art. I. sec. 3; Cooley’s Cons, Lim., 521. 

If this be a license, then not prohibited by section 3618 of 
Code. That section limited to taxes. A license nota tax: 36 
Ga., 460. 

In laws imposing taxes, if there be a real doubt, whether 
the intention of the Act was to levy the tax, that doubt 
should absolve the tax payer: 8 Ga., 23. The taxing power 
should be kept strictly within the limits of the law: 10 
Allen, 575. 





TrIPPE, Judge. 


1. The Act of February 20th, 1873, imposed a special tax 
on wholesale dealers in malt liquors, and the defendants in 
error complain that the same is in violation of Article I. sec- 
tion 27 of the Constitution, which says, “taxation on prop- 
erty shall be ad valorem only, and uniform on all species of 
property taxed.” The Chancellor granted an injunction re- 
straining the collection of such tax, and the tax collector ex- 
cepted. This case, so far as it involves that point, comes 
clearly within the decision made in the case of Burch vs. the 
Mayor and Aldermen of Savannah, 42 Georgia, 596. 

2. This decision seems to have escaped the notice of counsel 
on both sides, and also of the Chancellor who granted the injunc- 
tion. It decides that the municipal authorities of Savannah 
could assess a special tax on retail dealers in liquor within that 
city ; that such a tax was not a tax on property, but on a busi- 
ness, occupation, or calling, and was not an illegal tax under the 
provision of the Constitution quoted above. If a municipal 
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corporation, can impose such a tax—a tax on a business or 
occupation, surely the State has equal authority. For, as 
stated in that case, this Court has held that the limitations 
upon the taxing power, in the Constitution, apply as well to 
cities and towns as to the Legislature. If the former are 
not inhibited by the Constitution from assessing such a tax, 
neither is the Legislature. As that decision was made in 
1871, nothing further need be said than to call attention to 
it. It is under the principle therein settled that the special 
tax on doctors, lawyers, dentists and many others, which have 
never been questioned, have been assessed and collected for 
many years before, as well as since the adoption of the pres- 
ent Constitution. 

3. A tax on wholesale dealers in malt liquors is not void 
for uncertainty, on the ground that such dealers are nowhere 
by law defined. The law does not define what a dentist is, 
nor is there any legal rule prescribed for ascertaining who 
shall come within the description of many other occupations 
upon which a tax is imposed. Section 4, new Code, provides, 
amongst other rules for governing in the construction of stat- 
utes, the following: “The ordinary signification shall be 
applied to all words, except words of art, or connected with 
a particular trade or subject matter, when they shall have the 
signification attached to them by experts in such trade, or 
with reference to such subject matter.” Under this rule a 
tax collector could easily inform himself, after ascertaining 
the facts, whether a particular person fell within the class 
taxed. This he could do as easily as he could ascertain 
whether a certain party was a practicing attorney or was the 
owner of certain property. 

As to the right of a party complaining in such a case, to 
an injunction restraining the tax collector from collecting the 
tax due or claimed to be due the State—the question has of- 
ten been before this Court: See21 Georgia, 59; 27 Georgia, 
357; 33 Georgia, 622; 45 Georgia, 85. Those cases settle 
- the principle that no such right exists as will entitle the tax 
payer to an injunction for the purpose of testing, by judicial 

VoL, x11x. 13. 
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intervention, whether or not he is in fact liable to the tax 


assessed. 
We think that the injunction against the tax collector of 


Richmond county was improperly granted. 
Judgment reversed. 


THE SAVANNAH, SKIDAWAY AND SEABOARD RAILROAD 
Company, plaintiff in error, vs. THe Coast Line Rau- 
ROAD CoMPANY, defendant in error. 


1. On December 20th, 1866, complainant was incorporated and author- 
ized to construct a railroad from a point within the corporate limits of 
the city of Savannah, to the Isle of Hope and Skidaway Island, and to 
construct branch railroads, ete. On July 22d, 1868, the Mayor and 
City Council of Savannah passed an ordinance granting to complain- 
ant the exclusive right of way for ten years, and for such further time 
as the Legislature might grant, over all the streets.in the city of Sa- 
vannah (with certain exceptions,) for the purpose of connecting its 
line of railway with the streets of said city by horse railway cars, etc., 
and to construct a street railroad and such branches as may be neces- 
sary in and along said streets, etc. It was further declared by said 
ordinance that complainant should, within three years from the date 
thereof, have their street railway in running order through certain 
streets, on penalty of forfeiture of the franchise. On September 24th, 
1868, the General Assembly passed an Act confirming to the com- 
plainant all the rights conferred on it by the aforesaid ordinance, and 
extending the enjoyment of the franchise to thirty years. On October 
10th, 1868, the defendant was incorporated and authorized to construct 
a railroad from such point in the city of Savannah as might be author- 
ized by the Mayor and Aldermen of said city to any point or points on 
Wilmington Island. This grant to the defendant to construct a railroad 

{ between the points designated in said Act, does not necessarily inter- 
fere with the complainant’s franchise to use and operate horse railway 
cars in the streets of the city, for the purpose of connecting its line of 
railway with said streets. 

2. Whether the complainant has performed the condition annexed to its 
grant so as to entitle it to the enjoyment of the exclusive franchise 
claimed, the evidence is conflicting; an injunction, therefore, should 
not be granted until the final hearing. 
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Injunction. Franchise. Corporations. Conditions. Street 
railroads. Before Judge HANSELL. Chatham county. At 
Chambers. November 5th, 1873. 


For the facts of this case, see the decision. 


Georce A. Mercer; Hartripce & CHISOLy, for plain- 
tiff in error. 


Jackson, LAwTon & Bastncer; Rurvus E. Lester, for 
defendant. 


Warner, Chief Justice. 


This was a bill filed by the complainant against the de- 
fendant, praying for an injunction to restrain it from laying 
down a horse railroad track in Broughton and Bolton streets 
in the city of Savannah. On hearing the bill, answer of de- 
fendant, and the affidavits exhibited by the respective par- 
ties, the presiding Judge refused to grant the injunction prayed 


for, whereupon the complainant excepted. On the 20th of 
December, 1866, the complainant was incorporated by an Act 
of the General Assembly, and authorized to construct and 
maintain a railroad for the transportation of produce, mer- 
chandise and passengers, from a point within the corporate 
limits of the city of Savannah, to the Isle of Hope and Skid- 
away Island, and to construct and maintain branch railroads 
beginning at such points on the main line, as the directors of 
said company may select, running to Montgomery and White 
Bluff. By the 6th section of the Act, the said company were 
entitled to operate said railroad by steam or horse power, and 
have the exclusive use of the same for their cars, or other 
conveyances. On the 22d of July, 1868, the Mayor and City 
Council of Savannah passed an ordinance, by which it is de- 
clared that the complainant should have the exclusive right 
of way for ten years, and for such further time as the Legis- 
lature of the State might grant, over all the streets in the city 
of Savannah, excepting such as are intersected by squares, and 
those less than forty-five feet wide, for the purpose of con- 
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necting their line of railway with the streets of the city, by 
horse railway cars, or carriages, and for transportation of pas- 
sengers and their baggage, and to construct a street railroad, 
and such branches, ete., as may be necessary, in and along 
said streets, and to use, own, and operate the said road and 
ears for the full term aforesaid. It was further declared by 
said ordinance, that said company should, within three years 
from the date thereof, have their street railway in running 
order, through West Broad street, from Liberty to Bay, 
through Bay to East Broad, through East Broad to Gaston, and 
through Whitaker from Bay to Anderson, and through Drayton 
from Bay to Anderson, on penalty of forfeiture of this fran- 
chise. It was also declared by said ordinance that the tracks 
of said street railroad shall be laid down in the best and 
most approved mode of constructing street railways, and ex- 
empted the company from city taxation for four years from 
the date of the ordinance. On the 28th of September, 1868, 
the General Assembly passed an Act granting and confirm- 
ing to the complainant all the rights, privileges and franchises 
conferred on it by the aforesaid ordinance of the City Coun- 
cil of Savannah, and extended the enjoyment of the franchise 
to thirty years, and also providing that the State should not 
have the power of withdrawing the franchise granted. On 
the 10th of October, 1868, the General Assembly passed an 
Act incorporating the defendant, and authorizing it to con- 
struct a railroad from such point in the city of Savannah as 
might be authorized by the Mayor and Aldermen of said city, 
to any point or points on Wilmington Island. This Act was 
amended in 1872, changing the name of the company, and 
authorizing the railroad to pass conveniently near the Cath- 
edral and Bonaventure cemeteries, and to be extended there- 
from to any other point or points on the coast of Chatham 
county. 

1. It will be observed that the exclusive right claimed by 
the complainant under its charter, is to use and operate horse 
railroad cars in the streets of Savannah, for the purpose of 
connecting its line of railway with the streets of the city by 





ATLANTA, JULY TERM, 1873. 205 


The Savannah, etc., Company vs. The Coast Line, ete., Company. 





horse railway cars or carriages, whereas, the grant to the de- 
fendant’s company, is to construct a railroad from a point in 
the city, to be designated by the Mayor and Aldermen, to 
Wilmington Island, or by the amended Act, to any other 
point on the coast of Chatham county. This grant to the 
defendant to construct a railroad between the points designated 
in the Act of the General Assembly, does not necessarily in- 
terfere with the complainant’s franchise to use and operate 
horse railway cars in the streets of Savannah, for the purpose 
of connecting its line of railway with the streets of the city by 
horse railway cars or carriages. The General Assembly may 
have considered it for the interest of the public that a rail- 
road should be constructed from some point in Savannah, to 
the coast, notwithstanding the grant to the complainant to use 
and operate horse railway cars in the streets of the city, in 
connection with its line of railway. The grant to the de- 
fendant is not to use and operate horse railroad cars in the 
streets of the city, but the grant to it is to construct a rail- 
road from a point in the city to be designated, to Wilming- 
ton Island, or to any other point on the coast of Chatham 
county. The objects and purposes of the two grants are es- 
sentially different, and the grant to the one does not neces- 
sarily interfere with or impair the grant to the other. To 
construct a railroad under the grant to the defendant, between 
the points designated, is one thing—to construct a horse rail- 
way track in the streets of the city for the purpose of connect- 
ing its line of railway with the streets of the city, and use, 
own and operate the same under the grant to the complain- 
ant, is another and quite a different thing. 

2. It is true, the City Council, by its ordinance of 28th of 
April, 1873, granted the right of way to the defendant for its 
line of railway between the points designated in its. charter, 
over certain described streets in the city, on the terms and 
conditions therein specified, one of which was that the rail- 
road to be constructed by the defendant on its line through 
the city, should be a single track horse railway. This ordi- 
nance was nothing more than a police regulation for the pro- 
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tection of the interests of the city, in the construction of the 
defendant’s railroad under its charter, on its line from the point 
designated in the city to the coast. Besides, the grant of the 
exclusive franchise to the complainant over all the streets of 
the city, to use and operate horse railroad cars for the period 
of time specified, was granted on the express condition that 
it should, within three years from the date of the grant, have 
its street railway in running order through the streets desig- 
nated in the Act containing the grant, and the complainant 
must be considered as having accepted it with the conditions 
annexed thereto. The ordinance of the City Council, of 29th 
March, 1871, extending the time, does not help the matter, 
because the City Council did not have the legal power or au- 
thority to alter or change the terms of a legislative grant 
made by the General Assembly of the State. The exclusive 
franchise claimed by the complainant, as well as the exemp- 
tion from city taxation for four years, were privileges granted 
to it by the State on the expressed condition annexed to the 
grant, that it should, within three years from the date thereof, 
have its street railway in running order through the streets 
designated. Whether the complainant has performed the con- 
dition annexed to its grant, so as to entitle it to the enjoy- 
ment of the exclusive franchise claimed, the evidence in the 
record is conflicting. This is nota question of forfeiture of the 
complainant’s charter, but it is a question of performance of 
the condition annexed to its grant, so as to entitle it to the 
enjoyment of the exclusive franchise which it claims. There 
can be no doubt that an exclusive franchise granted to a nat- 
ural or artificial person, is a species of property which a Court 
of equity will protect, ona proper case being made. But 
when there is a reasonable doubt arising from the conflict of 
evidence, as to the complainant’s right to the enjoyment of the 
exclusive franchise claimed under its charter, an injunction 
should not be granted until the final hearing of the cause. In 
view of the facts disclosed in the record before us, we find no 
error in refusing the injunction prayed for. 
Let the judgment of the Court below be affirmed. 





ATLANTA, JULY TERM, 1873. 
Reid vs. Humber. 


Ricumonp A. Rem, plaintiff in error, vs. RopERtT C. Hum- 
BER, defendant in error. 


An agent of a factor is not liable to a third person for failing to transmit 
his orders to the principal of the agent as to the’sale of cotton con- 
signed by such third person to the factor. 


Principal and agent. Factors. Before Judge BARTLETT 
Putnam Superior Court. March Term, 1873. 


This was an action on the case brought by Humber against 
Reid, alleging that Humber, in the year 1867, delivered to 
Reid, at Eatonton, as the agent of Sims & Company, factors 
and commission merchants in Savannah, a lot of cotton, to be 
consigned to said factors with instructions not to sell said cotton 
without further orders from Humber ; that Reid took posses- 
sion of said cotton, sent it to said factors, and negligently 
failed to communicate said order, whereby said cotton was sold 
at thirteen and one-half cents per pound, when, if said orders. 
had been obeyed, Humber would have realized thirty-three 
cents per pound. Suit was brought for the difference in the 
prices above stated. 

The defendant pleaded as follows : 

1st. General issue—not guilty. 

2d. That defendant was the agent of Sims & Company, and 
entered into no understanding and agreement in respect to the 
sale and consignment of the cotton, and did not exceed his 
authority in the premises. 

3d. Former recovery, in this: that, at the May term of 
Chatham Superior Court, in the year 1868, Humber brought 
his action on the case against Sims & Company, alleging that 
he was damaged by the sale, contrary to and against orders, of 
this identical lot of cotton, and that at the July term of said — 
Court, the said Sims & Company recovered a judgment against 
the said Humber, which still remains in full force and effect. 

The jury returned a verdict for the plaintiff. The defend- 
ant moved for a new trial, upon the ground that the Court 
erred in charging the jury as follows: 
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“The law imposes upon a party who represents himself as 
the agent of another, the obligation to communicate to the 
principal the instructions given by persons dealing with such 
agent, and if the jury conclude, from the evidence, that the 
plaintiff instructed the defendant, as agent, to instruct his 
principal not to sell his cotton until further orders, (and no 
form of words is necessary to convey such instructions,) if the 
words used were sufficient tv convey such instructions, and the 
defendant failed to communicate such instructions, he is guilty 
of a tort. If the jury should believe from the evidence that 
the plaintiff has been damaged by such tortious act, he is enti- 
tled to recover such amount of damage as the evidence shows 
he has sustained.” 

The motion was overruled, and the defendant excepted. 


Lawson & Fitzpatrick, for plaintiff in error. 


ReeEsE & REESE, for defendant. 


TRIPPE, Judge. 


It was conceded in the argument that, unless the rule be 


changed by the Code, an agent is not liable to a third person 
for damage resulting to him from the non-performance or neg- 


lect of a duty which the agent owes to his principal. To this 


‘ point the authorities are numerous: Story on Ag., secs. 308, 


309, 310; Sh. and R. on Negligence, sec. 111; 1 Hilliard on 
Torts, 123. This was admitted by counsel in the argument, 
but it was claimed that, by sections 2213 and 2951, new Code, 
the law is changed. In the first of those sections it is declared, 
that an agent is responsible “ for his own tortious acts, whether 
acting by command of his principal or not.” The next sec- 
tion (2951) defines a tort to be “a legal wrong committed upon 
the person or property, independent of contract.” It may be 
either, 1st. A direct invasion of some legal right of the indi- 
vidual. 2d. The infraction of some public duty, by which 
special damage accrues to the individual. 3d. The violation 
of some private obligation, by which like damage accrues to 
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the individual. In the former case, no special damage is nec- 
essary to entitle the party to recover. In the two latter cases 
such damage is necessary. Section 2213 does not change or 
add to the old law, as to the liability of an agent. He was 
always responsible for his own tortious acts. Nor do we see 
wherein the other section makes any change, or imposes any 
liability on the agent in this case. It does not come within 
the rule as set out, either under the first or second heads of 
that section. There was no direct invasion of some legal right 
of the defendant in error, nor was there any infraction of a 
public duty. The third head is the violation of some private 
obligation by which damage ensues. Section 2953 aids in the 
construction of this. It says, “ private duties may arise either 
from statute, or flow from relations created by contract, ex- 
press or implied.” Putting the two sections together, or rather 
the third division of sections 2951 and 2954, and th@re must 
be special relations existing between the parties, and those re- 
lations created by contract. It is true that section 2951 says a 
tort is a legal wrong committed on the person or property, inde- 
pendent of contract. That is true. There may be torts with- 
out the breach of any contract. A shoots the horse of B; he 
commits a tort, but there was no contract violated. Section 
2954 shows that where the tort is for the violation of any pri- 
vate obligation, that obligation results from the relations of 
the parties, created by contract, express or implied. Now, 
what relations existed between the plaintiff and defendant in 
this case, created by contract, either express or implied? To 
constitute a legal contract, there must be a consideration. Was 
there any here? A party shipped his cotton to his factor ; he 
then told the agent of that factor, who was at another depot 
from where the cotton was shipped, that he did not wish the 
cotton sold until further orders. Was there a legal obligation 
on that agent towards the shipper to transmit his directions to 
the factor. From what did it spring? The agent was bound 
to his principal, and would have been responsible to him for 
any damages recovered against the principal, on account of 
the agent’s failure. And the shipper may have been entitled 
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to recover against the principal, either for the neglect of the 
agent in not forwarding the instructions, or for the violation 
of them by the principal, if they had been communicated. 
But we cannot see that there was any such relations between 
the agent and the shipper to render the agent liable to him for 
the neglect. Had the shipper made the agent his own agent 
in the matter for a consideration, the case would be different. 
We find nothing in the Code changing the old rule, and as 
the charge of the Court was in conflict with what we think 
was the law of the case, a new trial should be granted. 
Judgment reversed. 


Mitton Matons, plaintiff in error, vs. THE STaTE OF 
® GeoreiA, defendant in error. 


1. Where the defendant was placed on trial, and a mistrial was ordered 
on account of the sickness of one of the jury, it was not error in the 
Court to place said defendant again on trial during the same term of 
the Court. 

2. A motion for continuance was submitted upon the ground that the de- 
fendant was too sick to engage in the trial, and the Court summoned 
two physicians, who disclosed, under oath, that he was suffering from 
the effects of alchohol, from nervous derangement, and on this state- 
ment, passed the case to a time indicated by the physicians. When he 
was again called on to announce, the same motion was submitted. The 
Court asked his counsel if his condition had grown worse. They re- 
plied that it had not. Upon their stating that they had nothing further 
to offer in support of the ground of alleged sickness, it was not error 
in the Court to overrule the motion. 

. Where the movements of a witness are evidently controlled by the 
friends of the defendant, and the Judge certifies that he had no doubt, 
from all that had occurred in the case, that the motion for continuance 
was made for delay only, and no compulsory process had been.applied 
for to compel her attendance, this Court will not interfere with the dis- 
cretion of the Court below, exercised in overruling the motion for con- 
tinuance, on account of the absence of said witness. 

4. The Court has discretion where a defendant is placed on trial at the 
term of the Court at which the indictment was found, whether to sus- 
tain a motion for a continuance or not, even though the requirements 
of section 3471 of the Code have been complied with. 

5. An indictment found by a grand jury, constituted by filling up the 
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places of the drawn grand jurors who failed to appear, by tales jurors, 
as provided by the Act of 1869, is valid. 

6. A challenge to the array of jurors put upon defendant, on the ground 
that the various panels have been drawn from a box containing the 
names of only one thousand persons, whereas the number of persons 
in the county subject to jury duty, from whom he has a right to select, 
amount to four thousand, was properly overruled, where no proof was 
offered in support thereof. 

7. This Court announces to the public, with all the emphasis its judg- 
ment can impart, that provocation by words, threats, menaces or con- 
temptuous gestures will, in no case, be sufficient to free a person, who 
kills another by shooting him, from the guilt and crime of murder. 

8. The reasonable doubt, which would acquit the defendant, must be per- 
tinent to the matter in issue, and arising out of the evidence, or the 
want of evidence. 

9. The charge that drunkenness could be looked to, to ascertain and de- 
termine the condition and state of the defendant’s mind, and to throw 
light upon the inquiry whether there was malice, was quite as favora- 
ble to the defendant as he had a right to expect. 

10. Whether the defendant and the deceased were strangers to each other 
was a question of fact forthe jury, and if they were, and one was killed 
by the other without any considerable provocation, the law will imply 
malice. 

11. The verdict should be read to the jury before they are polled. 

12. If the bailiff who attended the jury ate and slept in the same room 
with them, it was incumbent on the defendant to have shown it by com- 
petent evidence. 

13, The verdict is supported by the evidence. 

14. Newly discovered evidence which is merely cumulative is no ground 
of new trial. 

15. Evidence is cumulative when it goes to the fact principally contro- 
verted upon the trial, and respecting which the party asking for a new 
trial produced testimony. 

16. Newly discovered evidence, which might have been obtained by the 
exercise of ordinary diligence before the trial, is no ground of new 
trial. 


Criminal law. Murder. Mistrial. Continuance. Indict- 
ment. Grand jury. Jury. Challenge. Reasonable doubt. 
Drunkenness. Malice. Polling jury. New trial. Newly 
discovered evidence. Cumulative evidence. Before Judge 
Hopkins. Fulton Superior Court. October Term, 1872. 


The defendant pleaded in abatement to the indictment, upon 
the ground that it was found by only ten of the original grand 
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jurors who were drawn, the panel having been filled with 
talesmen summoned for that purpose. 

The plea was overruled, and the defendant excepted. 

The defendant challenged the array of jurors put upon him, 
upon the ground that the various panels composing the same 
were drawn from a box containing the names of only one 
thousand persons, while the number of persons in the county 
of Fulton subject to jury duty, and from whom the defendant 
had the right to select a jury, amount to four thousand or 
more. 

The Judge attached a note to this challenge, in which it is 
stated that no proof was submitted in support of the allega- 
tions therein contained. The challenge was overruled, and 
the defendant excepted. 

With the above statement, this case will be found fully re- 
ported in the opinion. 


W. A. Hawkins; GARTRELL & STEPHENS; J. F. Pov; 


Hitt & Canpier; D. P. Hit, for plaintiff in error. 


JoHun T. GLENN, Solicitor General; S. B. SPENCER; 
THRASHER & THRASHER, for the State. 


WARNER, Chief Justice. 


The defendant was indicted for the murder of Frank Phil- 
lips, and put on his trial therefor, at the first term of the Court 
after the offense was alleged to have been committed and in- 
dictment found. During the progress of that trial, and before 
its termination, one of the jurors was taken sick and a mis- 
trial was ordered by the Court for that cause. During the 
same term of the Court, (the Court being held for several 
weeks,) the case was again called up for trial, and another 
trial was had, which resulted in a verdict finding the de- 
fendant guilty. A motion was made for a new trial on the 
several grounds specified and set forth in the record, which 
was overruled by the Court, and the defendant excepted. 
When the case was called the second time for trial, the de- 
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fendant made a motion for a continuance on the ground that 
the case could not legally be tried again during the same term 
of the Court ; that he was then too sick to engage in the trial, 
and, also, for the absence of Emma Gilmore, a material wit- 
ness for him, who had been subpcenaed, and who was present 
and testified on the first trial, states the material facts ex- 
pected to be proved by her; that when she was first sub- 
peenaed, she resided in the county, but did not state that she 
then resided in the county, or where she resided ; that said 
witness was not absent by his consent or procurement; that 
he expected to be able to procure her testimony at the next 
term of the Court ; that the application was not made for de- 
lay, but to enable him to obtain the testimony of said absent 
witness. 

There is nothing in the laws of this State which prohibited 
the Court from proceeding with the second trial as it did, but, 
on the contrary, it was its duty to have done so, provided the 
term of the Court would extend to such a length of time as 
would allow the trial to be had. As to the sickness of the 
defendant, the presiding Judge certifies “that when the case 
was called at the appointed time for trial, it, was stated that 
" defendant was too sick to come into Court. I summoned 
two physicians, who, under oath, disclosed that defendant was 
suffering from the effects of alcohol ; that there was nervous 
derangement. I then passed the case for a time which was 
indicated by the physicians. When he was again called on 
to announce, this affidavit was presented. I asked his coun- 
sel if his condition had grown worse, and they replied that it 
had not. I then asked them if they had anything further to 
offer in support of the ground of alleged sickness, and they 
said they had not. I was satisfied from all that had occurred 
in open Court, that defendant was in a proper condition to 
proceed with the trial.” This certificate of the presiding 
Judge, as to the sickness of the defendant, disposes of that 
ground made in the showing for continuance. In relation to 
the absence of Emma Gilmore, it appears in the record that 
a motion had been made by the defendant on the first trial to 
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continue the case on account of her absence and others, which 
was overruled, and when that was done, she did appear in 
Court and testified for the defendant, and in that testimony 
disclosed facts which clearly indicate that her movements in 
coming from Chattanooga here to testify, were controlled by 
friends of the defendant; in other words, her testimony clearly 
shows that her movements in attending the Court were regu- 
lated by the wishes of the defendant’s friends. She had left 
the State before the trial and gone to Chattanooga. When 
the motion for a continuance was overruled on the first trial, 
she returned here again in time to testify in the case in favor 
of the defendant, and is absent again when the case is called 
for trial the second time. These facts were all known to the 
Court when the motion for a continuance was made at the 
second trial. The presiding Judge certifies that he had no 
doubt, from all that had occurred before him in the progress 
of the cause, that the showing was made for delay only and 
to avoid a trial. Upon the former trial, Emma Gilmore was 
produced and examined, and the circumstances of her absence, 
and the means employed to get her to be present at the trial, 
are shown in her testimony. The Court admitted her testi- 
mony, taken down by the reporter on the first trial, to be read 
in evidence in favor of the defendant on the second trial. 
The argument for the plaintiff in error is, that when a de- 
fendant is indicted for a criminal offense and a motion is made 
for a continuance at the term of the Court at which the in- 
dictment is found on account of the absence of a witness, and 
he complies with the requirements of the 3471st section of the 
Code in making his affidavit for such continuance, the Court 
has no discretion under the law but to grant it. This argu- 
ment is entirely too comprehensive and proves too much, as 
applicable to the continuance of criminal cases, or any other 
class of cases, inasmuch as it would deprive the Court of the 
power and authority to exercise its own judgment and discere- 
tion as to the continuance of any criminal case, and make the 
defendant the judge thereof, under the law, instead of the Court. 
If the defendant swears that the application for a continuance 
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on account of the absence of a witness is not made for the 
purpose of delay, and the presiding Judge should see the wit- 
ness standing in the Court room, according to this argument 
he would have no discretion to be exercised in refusing the 
application for a continuance. This is not the rule applicable 
to the continuance of either criminal or civil cases, as we un- 
derstand it. The Superior Courts are clothed by the Consti- 
tution and laws of the State with original jurisdiction for the 
trial of criminal cases, and the Judges thereof should have, 
and are presumed to have, sufficient judgment and discretion 
to make a practical application of the law relating to every 
motion for the continuance of a criminal case which may be 
made before them. The law devolves that duty upon them, 
and when they have exercised their judgment and discretion 
in refusing a continuance, this Court will not control it, unless 
that discretion has been grossly abused. In this case, the de- 
fendant and his counsel knew that the witness had left the 
State after she had been first subpoenaed, and had returned to 
the State and testified on the first trial, and when they were 
notified that the case would be tried again, it was their plain 
duty to have applied for compulsory process to have com- 
pelled her attendance, either to have had her retained in cus- 
tody to give evidence, or recognized for that purpose. They 
had ample time to have done so, and as they knew the mi- 
gratory character of the witness, there was an entire want of 
diligence in this.respect on their part. In view of all the 
facts disclosed in this record, we cannot say that the Court 
below abused the discretion vested in it by law, in overruling 
the defendant’s motion for a continuance. In our judgment 
on this branch of the case, we have left out of view altogether 
the counter-showing made by the State, and have considered 
the motion made for a continuance wholly independent of that 
counter-showing. 

There was no error in overruling the defendant’s plea as to 
the grand jury that found the bill of indictment. The certifi- 
cate of the presiding Judge states that all of the drawn grand 
jurors did not appear, and that he filled up the jury with tales 
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jurors, as provided by the Act of 1869, and the jury thus 
made up found the bill. The 8th section of the Act of 1869 
declares, “that when, from challenge, or from any other cause, 
there is not a sufficient number of persons in attendance to 
complete the panel of grand jurors, the Court may order the 
sheriff or his deputy to summon persons, qualified as here- 
inbefore required, sufficient to complete the panel.” 

There was no error in overruling the defendant’s challenge 
to the array of jurors put upon him by the State at the last 
trial. The presiding Judge certifies that the cause of chal- 
lenge contained in the first ground of the motion, occurred on 
the first trial, and not on the second ; that the last ground con- 
tained in the motion was made on the last trial, but as no 
proof was offered to sustain it, it was overruled. This dis- 
poses of the technical objections and exceptions made by the 
counsel for defendant before the evidence in the case was sub- 
mitted to the jury. 

It appears from the evidence in the record that the defendant 
shot the deceased in a house of ill fame, at night, in the city 
of Atlanta, in the month of August, 1872. It does not affirm- 
atively appear in the evidence that the defendant and deceased 
knew each other before they met in that house that night, and 
we think it to be a fair inference therefrom that they were not 
personally acquainted with each other; whether they knew 
each other by sight only, is not so clear. Both were young 
men, the deceased the youngest of thé two. Deceased went 
to the house first, and after a short time defendant came there. 
The evidence is, that both had been drinking and were some- 
what excited by liquor. It also appears in the evidence that 
a short time before the killing defendant applied to a saloon 
keeper, who had his pistol, for it, and said, as he put it in his 
pocket, “ You will hear from me in fifteen minutes.” The 
distance from the saloon to the house where the killing took 
place is about three hundred yards. About eight minutes 
thereafter, defendant shot deceased in the house to which he 
went. There is some conflict in the evidence as to what was 
said by the deceased after the defendant got there. The weight 
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of the evidence is, that one of the women of the house was 
near defendant and deceased, when deceased put his hand on 
her and remarked to defendant, “ You cannot have her,” or, 
as one of the witnesses states it, the deceased laid his hand on 
the woman’s shoulder and said, “ Mr. Malone, you can’t have 
this girl.” Another witness, Emma Gilmore, states that de- 
ceased put his hand on his hip and said, “I will shoot, you 
son of a bitch, if you touch my woman.” The evidence is 
pretty clear that the deceased was unarmed, as no weapon was 
seen in his hands or found upon his person after his death. 
There is a conflict in the evidence as to the position of the 
deceased at the time of the shooting. Some of the witnesses 
state that when defendant said he would shoot his “God 
damned brains out,” deceased held up his hands and said, 
“ Let him shoot.” Emma Gilmore states that deceased had 
his hands on his hip at the time he was shot, and said, “ I will 
shoot,” ete. The main question involved in the investigation 
before the jury was whether, under the evidence, the defend- 
ant was guilty of murder or voluntary manslaughter. Did 
the evidence show such a state of facts as would authorize the 
jury to find the defendant guilty of murder? Murder, as de- 
fined by our Code, is the unlawful killing a human being, in 
the peace of the State, by a persun of sound memory and dis- 
cretion, with malice aforethought, either express or implied. 
Express malice is that deliberate intention, unlawfully to take 
away the life of a fellow creature, which is manifested by ex- 
ternal circumstances capable of proof. Malice shall be im- 
plied wheresno considerable provocation appears, and where 
all the circumstances of the killing show an abandoned and 
malignant heart. 

In order to have reduced the killing of the deceased by the 
defendant, to the offense of voluntary manslaughter, there 
must have been some actual assault made by the deceased 
upon the defendant, or an attempt by the deceased to have 
committed a serious personal injury on the person of defend- 
ant, or other equivalent circumstances to justify the excite- 
ment of passion and to exclude all idea of deliberation or 

VoL, xix. 14, 
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malice, either express or implied. Provocation by words, 
threats, menaces, or contemptuous gestures, shall, in no case, 
be sufficient to free the person killing from the guilt and crime 
of murder. Now, if we take the evidence offered by the 
defendant in this case, as to the words, threats, menaces, or 
gestures of the deceased towards the defendant at the time of 
the killing, are the same sufficient under the law to free the 
. defendant from the guilt and crime of murder? What are 
they? That the deceased put his hand on his hip and said, 
“T will shoot, you son of a bitch, if you touch my woman.” 
These are the words, threats, menaces and gestures, which it 
is claimed, under the law, will free the defendant from the 
guilt and crime of murder in shooting the deceased. Only 
that, and nothing more. This Court will avail itself of the 
present occasion to announce to the public from this bench, 
with all the emphasis which its judgment can impart, that 
provocation by words, threats, menaces or contemptuous ges- 
tures, will, in no case, be sufficient to free a person who kills 
another by shooting him, from the guilt and crime of murder. 
The law so declares, and it is the imperative duty of the 
Courts so to administer it, for the protection of society and 
human life. Mere words, threats, menaces or contemptuous 
gestures, are no considerable provocation in the eye of the 
law, and, therefore, malice shall be implied. 

We find no error in the refusal of the Court to charge the 
jury as requested, or in the charge as given, in view of the 
evidence contained in the record. The charge of the Court 
as to a reasonable doubt of the guilt of defendant, was in 
exact accordance with the ruling of this Court in the case of 
Long vs. The State, 38 Georgia Reports, 491. The doubt 
must be a doubt pertinent to the matter in issue on trial, 
arising out of the evidence, or the want of evidence. The 
charge of the Court that drunkenness could be looked to, to 
ascertain and determine the condition and state of the defend- 
ant’s mind and to throw light upon the inquiry whether there 
was malice, was quite as favorable a charge for the defendant 
as he had a right to expect under the law and facts of the case. 
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Whether the parties were strangers to each other, was a ques- 
tion of fact for the jury, and if they were, the law will imply 
malice when one stranger kills another stranger without any 
considerable provocation, the same as if they were not stran- 
gers, and there was no error in the refusal of the Court to 
charge the jury in relation to that question. There was no 
error as to the polling of the jury on the statement of facts 
certified to by the presiding Judge. When the jury brought 
in their verdict, defendant’s counsel requested to have them 
polled. The Court directed the Solicitor General to take the 
verdict and read it in the presence of the jury; that being 
done, each juror was called and asked by the Court if the 
verdict as read was his verdict, and each juror answered that 
it was. The complaint is that the verdict was read to the 
jury by the Solicitor General before they were polled. The 
reading of the verdict in the hearing of the jury. was right, so 
as to enable each juror to know what the verdict was before 
he was asked the question if he agreed to that verdict. 

It does not affirmatively appear that the bailiff who attended 
the jury did eat or sleep in the same room with the jury, and 
the presiding Judge certifies that he did not know that he had 
done so. If such was the fact, it was incumbent on the de- 
fendant to have shown it by competent evidence, which the 
record fails to disclose. 

There is sufficient evidence in the record to sustain the ver- 
dict of the jury. They were the exclusive judges of the cred- 
ibility of the witnesses who were sworn on the trial of the 
case, and there was no error in overruling the motion for a 
new trial on the ground that the verdict was contrary to the 
evidence, and the weight of the evidence, according to the 
repeated rulings of this Court in similar cases. The fact of 
the killing of the deceased by the defendant was not disputed 
on the trial, and the only question for the jury was, whether the 
killing, under the circumstances as detailed by the witnesses, 
made him guilty of the crime of murder under the law, or 
guilty of an inferior grade of homicide, and they having 
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passed upon that question, we cannot say that their verdict 
was not right under the law and facts of the case. 

The Court did not err in overruling the motion for a new 
trial on the ground of newly discovered evidence. The newly 
discovered evidence is merely cumulative, and a new trial 
will not be granted for newly discovered evidence merely cu- 
mulative in its character. What is cumulative evidence ? 
Evidence is cumulative when it goes to the fact principally 
controverted on the trial, and respecting which the party ask- 
ing for a new trial produced testimony on the trial of the 
eause: Grubb vs. Kolb, 37 Georgia Reports, 459. The newly 
discovered testimony of Stokes relates to the same facts which 
were controverted on the trial, as to what the parties said and 
did at the time of the shooting, and the same remark may 
be made as to the newly discovered evidence as to the de- 
fendant having been drinking. There was evidence of bis 
having been drinking on the trial. 

If the newly discovered evidence had been introduced on 
the trial, it is not at all probable that it could have produced, 
or that it ought to have produced, a different result under the 
law. The plea of insanity was not relied on at the trial, and 
it is too late now to fall back upon that defense after the trial, 
when the facts now sought to establish it could as well have 
been ascertained before the trial, by the exercise of ordinary 
diligence, as since the trial, if, indeed, he was insane before 
the Killing, which the newly discovered evidence fails to es- 
tablish, and it does not show that he was insane at the time of 
the killing. 

After a careful and laborious examination of the evidence 
contained in the record, and the several grounds taken in the 
motion for a new trial, we are-all of the opinion that the 
judgiment of the Court below refusing a new trial should be 
affirmed. 

Let the judgment of the Court below be affirmed. 
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Mitton MALOonps, relator, 1s. Honorable Jonn L. Hopkrns, 
Judge of the Superior Courts of the Atlanta Cireuit, re- 
spondent. 


1. Where a motion for a new trial was made at the term of the Court at 
which the verdict complained of was rendered, and was overruled, 
which decision was affirmed by this Court, to authorize a second mo- 
tion, such an extraordinary state of facts would be required as would 
probably produce a different result, if a new trial should be granted; 
and such extraordinary state of facts must have been unknown to the 
defendant or his counsel, at the time of the first motion, and impos- 
sible to have been ascertained by the exercise of proper diligence for 
that purpose. 

2. The signing of the hill of exceptions wou!d necessarily make it the 
duty of the Judge to grant a supersedeas of the judgment of the Court. 

3. There being no extraordinary facts set forth in the second motion for 
a new trial which would entitle the defendant to another hearing, the 
application for a mandamus to compel the Judge’s certificate to the 
bill of exceptions, is refused. 


New trial. Bill of exceptions. J/andamus. Practice in 


the Supreme Court. Before the Supreme Court. July Term, 
1873. 


Malone petitioned the Supreme Court for a mandamus nisi 
requiring the Honorable Joun L. Hopkins, Judge of the 
Superior Courts of the Atlanta Circuit, to show cause why a‘ 
mandamus absolute should not issue directing him to certify 
the bill of exceptions presented to his decision refusing a new 
trial in the case of the State against petitioner, lately pending 
in Fulton Superior Court. 

The motion for a new trial was as follows: 


THE SratTe oF GEORGIA vs. Minton MALONE. 


Indictment for murder, verdict of guilty, and motion for a 
new trial. 


And now comes the defendant, by his attorneys at law, and 
moves the Court to set aside the verdict rendered in the above 
ause, and to grant him a new trial upon the following grounds, 
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of which he knew nothing until about September 20th, 1873, 
and which came to his knowledge on or about that time, to- 
wit: 

Ist. Because he has learned that he can prove by one R. L. 
Turner, a citizen residing in the county of Fulton, in said 
State, that he was present at the house known as the “ carriage 
factory ” on the night of the homicide, saw the whole difli- 
culty, and knows that the defendant shot Phillips in defense 
of his own life. 

2d. Because he has learned since the trial that the jurors 
put upon him on said trial were selected, chosen and impan- 
eled under a law of the State of Georgia, enacted and passed 
for the purpose of excluding from service as jurors a certain 
class of citizens, on account of their previous condition of 
race and color, and that the purpose of said law was political, 
so as to deprive persons belonging to the republican party 
from an equal participation in the rights and privileges of 
other citizens, and equality before the Courts of said State of 


Georgia, and that the said proceedings and law are in viola- 
tion of the fourteenth amendment of the Constitution of the 


United States, and resulted in manifest wrong and injury to 


this defendant. 

3d. Because James O. Harris, the sheriff of the county of 
Fulton, in selecting said panel of jurors which was put upon 
said defendant, confined himself to a certain class of white 
persons, being only one thousand in number, when there were 
citizens of said county, amounting to four thousand seven hun- 
dred, equally liable and competent, under the law, to do jury 
duty, and that the same were drawn, selected and summoned 
by the sheriff aforesaid, to exclude from the jury and the equal 
participation before the Courts of the class of colored persons 
residing in said county, and to make up the jury in said case 
from the selected class, and not so as to allow equality before 
the Courts to all the citizens of the United States. 

4th. Because the only qualification of a juror, under the 
Constitution of the State of Georgia, is uprightness and intel- 
ligence, when the same should be impartiality, and by which 
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means the defendant was denied all the tests usual in the 
Courts of justice, to test the fairness and impartiality of jurors 
selected to try him. 

5th. Because the defendant was insane at the time of the 
commission of said alleged offense, at his trial therefor, and is 
now, which facts were not known, as developed by the testi- 
mony of Dr. Charles Pinckney, in an affidavit hereto annexed, 
until since said trial. 

Said motion was supported by the following affidavits : 

Ist. Affidavit of James G. Maull, to the effect that he was 
a member of the Convention which framed the present Con- 
stitution of the State of Georgia; that he represented the 
county of Muscogee in the first Legislature assembled under 
the provisions of said Constitution; that it is his belief and 
understanding that the clause of said Constitution organizing 
a jury system, known as paragraph 2, section 13, Article V., 
was inserted therein for the purpose of excluding colored per- 
sons, as a class, from the jury box, and by operation of law to 
prevent said class from serving on juries ; that the Act passed 
by the General Assembly for the purpose of carrying into 
effect the aforesaid provision, had also in view, in his opinion, 
the exclusion from the jury box of the colored people as a 
class. 

2d. Affidavit of James O. Harris, to the effect that he was 
the sheriff of Fulton county, and was present when the jury 
box was made up by the commissioners appointed for that 
purpose; that on the tax books there were two lists of tax 
payers, one of white and the other of colored persons, and the 
commissioners made up the jury box exclusively from the 
white list, without examining the list of colored persons at 
all; that all the panels put upon the defendant at his trial 
were taken from the jury box made up as aforesaid. 

3d. Affidavit of Charles Pinckney, to the effect that he is 
a practicing physician ; that he saw defendant for the first time 
on the morning of the day of the killing, and believed him 
insane, and so expressed himself to F. B. Palmer at the time ; 
that he has been defendant’s physician ever since the homicide, 
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and has all of this period believed, and does now believe, that 
defendant is at times an insane man, and that he was at the 
time of the killing in a condition of mania a potu ; that de- 
ponent was a witness at the trial, and would have testified to 
these facts had the questions been propounded to him, but he 
did not feel called upon, on his own motion, so to do. 

4th. Affidavit of F. B. Palmer, in reference to the remark 
made to him by Dr. Charles Pinckney, as to defendant’s suf- 
fering from mania a potu. 

5th. Certificate of A. E. Buck, clerk of the Circuit Court 
of the United States for the Northern District of Georgia, to 
the effect that the jurors selected from Fulton county for said 
Circuit Court consist of seventy, of whom forty are white and 
thirty are colored. 

6th. Affidavit of defendant, to the effect that the facts set 
forth in the said motion for a new trial are true, to the best of 
his knowledge and belief, and have come to his knowledge 
since his trial, to-wit: about September 20th, 1873. 

The State responded to said motion as follows: 

Ist. That at the October term, 1872, of this Court, a mo- 
tion for a new trial in this case was made and overruled, which 
decision was affirmed at the July term, 1873, of the Supreme 
Court, and a second motion cannot be made, under the laws 
of this State. 

2d. That substantially the same grounds were made and 
acted on in the former motion, and the defendant is, therefore, 
precluded from another hearing on said grounds. 

3d. That the Constitution of the State of Georgia, and the 
laws passed under it, were made for the purpose of securing 
“intelligent and upright persons” as jurors, and not for any 
political purpose, or for the purpose of excluding colored per- 
sons, as members of the republican party, from the juries of 
this State. 

4th. That the insanity of the defendant was made one of 
the grounds of the former motion, and was passed upon by 
the Court. 

5th. That neither of the defendant’s attorneys make oath 
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that they were not fully informed, at the time of making the 
former motion, of all the grounds set forth in the last motion. 

6th. That the exclusion of colored persons from the jury 
cannot be complained of by the defendant, as he is a white 
man, and was tried by white men. 

In support of this answer were attached the following affi- 
davits : 

Ist. Affidavit of John R. Wallace, L. B. Langford, W. E. 
Spruill, and Daniel Pitman, Ordinary of Fulton county, to 
the effect that they were four of the five commissioners who 
selected the jurors for said county from the book of the re- 
ceiver of tax returns, on or about the first Monday in June, 
1872; that they made said selection and revision of said jury 
box impartially, without regard to race, color or previous con- 
dition, and placed upon the lists of jurors only such persons 
as they considered upright, intelligent and competent under 
the law; that the colored persons on said tax digest were not 
excluded from the jury box, as a class, at said selection ; 
that uprightness and intelligence alone were looked to by the 
commissioners, and many white persons were left off who 
could not read and write, not considering them, for those and 
other reasons, intelligent ; that others were left off as not con- 
sidered upright. The names of the colored persons were dis- 
cussed and omitted, some for want of sufficient intelligence, 
and others for want of uprightness ; that the names of some 
of the colored persons were left off because exempt as minis- 
ters of the gospel and doctors ; that the names of many white 
persons were omitted for the same reasons, and others because 
firemen ; that no persons of color were placed on said list be- 
cause the commissioners knew of none whom they considered 
competent except two or three, and they were exempt. 

2d. Affidavit of H. V. M. Miller to the effect that he was 
a member of the Constitutional Convention of 1868, and that 
the section of the Constitution then adopted which reads as 
follows: “The General Assembly shall provide by law for 
the selection of upright and intelligent persons to serve as 
jurors,” was reported by a committee, of which Amos T. 
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Akerman was the chairman, and was adopted without debate 
or objection ; that deponent did not vote for it for the pur- 
pose of excluding colored persons as a class from the jury box, 
but with the object in view of shutting out the ignorant and 
the vicious of all races; that members of the republican 
party were not excluded from serving as jurors as a class or 
as individuals. 

3d. Statement with no signature attached, that Amos T. 
Akerman, chairman of the committee which reported the jury 
clause referred to in the foregoing affidavit, was late Attorney 
General of the United States of America under the adminis- 
tration of President Grant. 

4th. Affidavits of John B. Langley, C. R. Pennick, Josh. 
Tye and A. P. Cassin, to the effect that the defendant, about 
the time of the homicide, before and after, conversed and 
acted as a sane man. 

5th. Affidavit of L. T. Downs to the effect that up to the 
time of the homicide, he had known the defendant four or 
five years; that about fifteen minutes before the killing, de- 
fendant was in the deponent’s grocery talking to McAlister 
and Cooper ; that defendant Was under the influence of liquor 
to some extent, but to all appearances was in his right mind, 
and talked as sensibly as he ever did ; that there was nothing 
about the defendant that in the least indicated craziness or 
absence of his right mind ; that the deponent saw him some 
two or three days before this walking on the sidewalk without 
his shoes on; that he then thought he looked as if he was 
crazy. 

The motion for a new trial was overruled. A bill of ex- 
ceptions, based on said ruling, was presented to the presiding 
Judge, who refused to sign and certify the same. Where- 
upon, a mandamus nisi from the Supreme Court was prayed 
for. This was refused in the decision which follows : 


W. A. Hawkins; J. F. Pou; GARTRELL & STEPHENS; 
D. P. H111, for the relator. 


Joun T. GLENN, Solicitor General, for respondent. 
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WARNER, Chief Justice. 


This is an application for a mandamus to compel the Judge 
of the Superior Court to sign and certify a bill of exceptions 
to the judgment of that Court in overruling a second motion 
for a new trial in the case of the State against Malone. The 
signing of the bill of exceptions would necessarily make it the 
duty of the Court to grant a supersedeas as to the execution 
of the judgment of the Court. It appears from the record 
that the defendant has been tried and found guilty of the 
offense of murder; that a motion was made for a new trial at 
the term of the Court at which the trial was had, which mo- 
tion was overruled, and the defendant excepted, and prosecu- 
ted his writ of error to this Court, in which the judgment of 
the Court below was affirmed and the defendant sentenced to 
be executed, in accordance with that judgment of the Court. 
The defendant has now made a second motion for a new trial, 
and the question is, whether he has made such an “ extraordi- 
nary case” as will entitle him to be heard a second time on 
that motion, under the laws of this State. By the 3668th 
section of ihe Code, it is declared that, “all applications for a 
new trial, except in extraordinary cases, must be made during 
the term at which the trial was had, but may be heard, deter- 
mined and returned in vacation.” The 3670th section de- 
clares, “in case of a motion for a new trial, made after the 
adjournment of the Court, some good reason must be shown 
why the motion was not made during the term, which shall 
be judged of by the Court. In all such cases, twenty days’ 
notice shall be given to the opposite party.” In this case the 
defendant did make a motion for a new trial at the term of 
the Court at which the trial was had, which has been over- 
ruled, ‘To entitle the defendant to make a second motion for 
a new trial, after he has once been heard, will require such an 
extraordinary statement of facts, according to the repeated 
rulings of this Court, as would probably produce a different 
result if a new trial should be granted, and the extraordinary 
statement of facts relied on to produce that result must have 
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been unknown to the defendant, or his counsel, at the time of 


the first motion, and could not have been ascertained by them 
in the exercise of proper diligence for that purpose. If the 
extraordinary facts now relied on for this second new trial 
were unknown to the defendant and his counsel at the time the 
first motion for a new trial was made, it is quite apparent they 
could have ascertained them by the exercise of proper dili- 
gence for that purpose; but it is not shown that his counsel did 
not know the facts at that time. Besides, it is not by any 
means probable that if a new trial should be granted, the ex- 
traordinary facts relied on would or ought to produce a differ- 
ent result as to the verdict. The certainty of punishment of 
those who violate the criminal laws of the State is the only 
preventive of crime. 

In our judgment, there are no extraordinary facts contained 
in the defendant’s second motion for a new trial which, under 
the laws of this State applicable thereto, entitle him to another 
hearing, either in the Court below or before this Court. 

The application for mandamus is therefore refused. 





POINDEXTER CHERRY, plaintiff in error, vs. WiLutAM A. 
Rawson, defendant in error. 


1. Where a plea was filed to a note executed in October, 1861, and due 
January Ist, 1863, setting up what the consideration of the note was, 
its value at the time of purchase, and since, and that it was worth less 
than the amount specified in the note, and claimed that it should be 
scaled under the Ordinance of 1865: 

Held, That the defendant should have been allowed to go to the jury on 
the plea, and to have proven what equities he was entitled to under 
said Ordinance. 

2. A plea, although filed in 1866, to a suit on a contract, when the case 
was not tried until 1872, should have been sworn to before the trial, 
and a demurrer to the plea, on the ground that it was not sworn to, 
was properly sustained. 


Scaling Ordinance. Pleading. Practice in the Superior 
Court. Before Judge HARRELL. Stewart Superior Court. 
October Term, 1872. 
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. . * . 
Rawson brought complaint against Cherry, as security, upon 
the following note: 


“ $2,336 29. LuMPKIN, October 19th, 1861. 
“On the first day of January, 1863, I promise to pay W. 
A. Rawson, or bearer, twenty-three hundred and thirty-six 
dollars and twenty-nine cents, for value received, to be paid 
in good average lint cotton, at the warehouse in Florence, in 
good order, by the first day of February, 1863, and if not so 
delivered, and cotton sells at higher rates after that time in 
Florence, then I promise to pay said Rawson the difference 
over ten cents. 
(Signed) “J. J. Day, 
“ P. CHERRY, security.” 


The defendant pleaded as follows: Ist. The general issue. 
2d. That the note was given in part payment for certain lands, 
the entire price of which was $3,800 00, $1,500 00 having 
been paid in cash, which was more than the land was at any 
time worth; that he desires the debt sealed under the Ordi- 
nance of 1865. 

Upon demurrer to the second plea, it was stricken, and de- 
fendant excepted. 

There was another plea filed in 1866, which was not sworn 
to, defendant contending that, having been filed before, it did 
not come under thg operation of tie provisions of the Consti- 
tution of 1868. Upon demurrer, it was also stricken, and 
defendant excepted. 

The case went to the jury upon the plea of the general 
issue. <A verdict was returned for the full amount of the note 
sued on, with interest, except for the four years covered by the 
war. 

The defendant assigns error upon each of the aforesaid 
grounds of exception. 


E. H. Beati; M. J. CRAwrorp, for plaintiff in error, 
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J. L. WimBERLY; BLANDFoRD & CRAWFORD, for de- 
fendant. 


TrIPPE, Judge. 


1. The Scaling Ordinance of 1865 provides, “ that all con- 
tracts made between the first of June, 1861, and the first of 
June, 1865, whether expressed in writing or implied, or exist- 
ing in parol and not yet executed, shall receive an equitable 
construction, and either party, in any suit for the enforcement 
of any such contract, may, upon the trial, give in evidence the 
consideration and the value thereof at any time; and the in- 
tention of the parties as to the particular currency in which 
payment was to be made, and the value of such currency at any 
time, and the verdict and judgment rendered shall be on prin- 
ciples of equity.” By the terms of the Ordinance, the de- 
fendant was entitled to go to the jury with his plea. He may 
not be entitled to claim a reduction of the amount he prom- 
ised to pay, from the simple fact that the agreement was to 
pay an amount more than the land was worth. But the Or- 
dinance says that in any suit for the enforcement of any con- 
tract made within the period specified, either party may give 
in evidence the consideration and its value, and the intention 
of the parties as to the currency in which payment was to be 
made, and its value. The plea states the consideration and its 
value, and asks that a scaling be made under the Ordinance. 
In the opinion of some of the Court, the date of’ the note fur- 
nishes a presumption as to the intention of the parties in 
regard to the currency in which payment was to be made. 
However, we do not so decide, but hold that, under the plea 
and the terms of the contract, executed at the time it was, and 
payable at the date therein fixed, the defendant should have 
been permitted to have gone to the jury with such rights as 
he could have established under the provisions of the Ordi- 
nance. 

2. Although the other plea of defendant was filed in 1866, 
before such pleas were required to be under oath, yet we think 
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that the proper construction of the Constitution of 1868, on 
that point, now makes it necessary that they should be sworn 
to before trial, and they are subject to be stricken if not sworn 
to. No harm can result to a defendant under such a construc- 
tion, and all the benefit intended to be obtained by the change 
of the law will be secured. 

Judgment reversed. 


JoHN A. GRIFFITH, for use, ete., plaintiff in error, vs. CAN- 
non H. Supp, defendant in error. 


1. Where an execution has been levied upon the property of the defend- 
ant, it was error in the Court to dismiss the levy on the ground that 
no affidavit had been filed as to the payment of taxes as required by 
the Relief Act of October 13th, 1870. 

2. According to the provisions of the 3264th section of the Code, in order 
to traverse the entry of service by the sheriff, the dofondant should 
show that he had done so at the first term after notice of such entry is 
had by him, or should show that he had no notice of the pendency of 
the suit against him prior to the rendition of the judgment. 


Relief Act of 1870. Illegality. Service. Before Judge 
Rice. Walton Superior Court. February Term, 1873. 


For the facts of this case, see the decision. 


Crank & Pace; WaLxer & McDanict, for plaintiff in 
error. 


J. W. ARNOLD, by brief, for defendant. 


Warner, Chief Justice. 


This case came before the Court below on an issue formed 
upon an affidavit of illegality to an execution which had been 
levied on the defendant’s property, on the ground that he ha 
not been served with the original process in the case in which 
the judgment and execution was obtained. 
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It appears on the face of the record that the defendant was 
served by the sheriff. The defendant proposed to prove by 
the sheriff, and by himself, that he had not been served, and 
the Court admitted the evidence, but there was no judgment 
rendered by the Court upon that issue. The Court, how- 
ever, dismissed the plaintiff’s levy on the property of defend- 
ant on the ground that no affidavit had been filed as to the 
payment of taxes, as required by the Act of 1870, and that 
was the only judgment rendered by the Court in the case, to 
which judgment the plaintiff excepted. The dismissal of the 
plaintiff’s levy on the property of defendant because there 
was no affidavit of the payment of taxes, as required by the 
Act of 1870, was error. It would seem that according to the 
provisions of the 3264th section of the Code, that in order to 
traverse the entry of service by the sheriff, that the defendant 
should show that he has done so at the first term after notice 
of such entry is had by him, or should show that he had no 
notice of the pendency of the suit against him prior to the 
rendition of the judgment. 

Let the judgment of the Court below be reversed. 


THE Boarp oF Pusiic EpucaTION FoR THE CITY OF 
Americus et al., plaintiffs in error, vs. WILLIAM W. Bar- 
Low et al., defendants in error. 


1. The Legislature, under the constitutional requisition to provide a 
thorough system of general education, may grant the power to county 
authorities or municipal corporations to levy a tax in aid of such sys- 
tem within their several territorial limits. 

2. A board of education may be appointed by the Legislature within 
such limits, with power and authority to use and appropriate the school 
funds thus raised in connection with what may be derived from the 
general fund provided by the State, and to superintend and control 
the schools that may thereby be established, the same being under 
such supervision of the State School Commissioner as by law may be 
provided. The fact that such board may be created a body corporate 
in the Act appointing it, does not affect its right to exercise the au- 
thority given to it as a board of education. 
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8. The 18th section of the Act of February 22, 1873, entitled ‘‘An Act 
to amend and revise the several Acts granting corporate authority to 
the city of Americus, and to establish and consolidate the same, and 
for other purposes therein named,’’ is inconsistent with the third sec- 

*tion of the Act of February 13th, 1873, entitled ‘‘An Act. to establish 
a permanent board of education for the city of Americus, and to in- 
corporate the same, and for other purposes,’’ in so far as the latter 
Act provides for levying a tax, and to that extent said third section is 
repealed. 

. All of said Act, except that part thereof creating the local Board of 
Education, and giving it authority to establish, and regulate, and super- 
intend, the public schools in said city, and to receive the proportionate 
part of the general State fund coming to said schools, is void, because 
said other portions of said Act refer to a subject matter different, not 
only from what is contained in the title, but from the other part of the 
same Act, to-wit: it grants power to the Mayor and City Council to 
levy a tax and issue bonds, and exempts the city from county taxation 
for public schools, and is obnoxious to that extent to that provision of 
the Constitution which says, ‘‘nor shall any Act or Ordinance pass 
which refers to more than one subject matter, or contains matter different 
from what it contains in the title thereof.’’ 

. The Board of Education created by said Act of 13th of February, 
18738, has no authority of law to require the Mayor and City Council of 
Americus to levy and collect a tax as is provided by said Act. Nor 
can said Mayor and Council levy and collect a tax as a public school 
fund, except by authority of the 18th section of the Act of 22d of 
February, 1873, which tax, if collected, may, by virtue of said section, 
be used at the discretion of the Mayor and City Council for the pur- 
pose for which it was levied. 


Constitutional law. Laws. Education. Taxes. Before 
Judge Hitu. Sumter County. At Chambers. June 28th, 
1873. 


William Barlow and other tax payers of the city of Ameri- 
cus filed their bill against the Board of Public Education for 
the City of Americus and the Mayor and City Council of said 
city, making substantially the following case: 

On February 13th, 1873, James M. Clark, the present 
Judge of the Superior Courts of the Southwestern Circuit, 
embracing the county of Sumter, Hiram L. French, the Mayor 
of said city of Americus, and others, were constituted by an 
Act of theGeneral Assembly of the State of Georgia a per- 


VoL. xiix. 15, 
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manent Board of Public Education for said city. By the 
provisions of said Act, said board, or a majority of them, 
were fully authorized to devise, establish and alter, from time 
to time, a plan and system of education for the children in 
said city, to superintend the same, to provide school houses, 
etc., and to make by-laws, rules and regulations, etc., for their 
own government. By the 3d section of said Act, full power 
and authority was granted to them to require the Mayor and 
City Council of Americus to levy a tax of one per cent. or 
less, upon all the taxable property of said city. Said Act 
pretended further to vest in said board, to an unlimited ex- 
tent, the right to raise money by issuing bonds, or in any 
other manner except by direct taxation. By the provisions 
aforesaid, the Mayor and City Council are left without dis- 
cretion in the levying of said taxes, or in raising the amount 
of funds which may be required, but are compelled to levy 
and collect the tax, or to negotiate the bonds, as may be re- 
quired of them by the said board of education. The board 
have fully organized, and propose to levy a tax of one per 
cent. upon the taxable property of said city, and to require 
the collection of the same by the Mayor and City Council, 
and otherwise, by negotiating bonds and using the credit of 
said city, to raise a sufficient sum of money to build the school 
houses and to commence operations under said Act. 
Complainants charge that said board have no authority 
under the Constitution of the State to make said assessment 
and to require said money from the tax payers, nor have the 
Mayor and City Council any right to collect the same for any 
such purpose. The Constitution protects the property of the 
citizen from all taxation for educational purposes, except to 
provide a system of general education embracing the whole 
State; nor can property be taxed for such purpose except 
upon the inadequacy of the special appropriations, and in that 
case the General Assembly alone can levy a general tax. 
The State cannot levy a general tax to support a common 
school system, until it shall appear that the poll tax, the spe- 
cific tax on shows and exhibitions, and on the sale of spir- 
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ituous liquors, are insufficient for the purpose; nor can the 
General Assembly delegate this power to a corporation, nor 
to school commissioners, the same being reserved alone to the 
Legislature, as above stated. 

If this tax is allowed, complainants will be double taxed, 
for they will be compelled also to contribute to the support of 
the common school system of the State. 

Prayer, that the Board ef Public Education be restrained 
by the writ of injunction from proceeding any further in re- 
quiring the Mayor and City Council to raise money for the 
purposes aforesaid, by taxation or otherwise, until the further 
order of the Court. That the writ of prohibition may issue 
directed to the Mayer and City Council ef Americus, prohib- 
iting them, upon any requisition of said Board of Public Edu- 
cation, from negotiating the bonds of said city, or from other- 
wise raising any money on said school enterprise, or from levy- 
ing a tax on the property of complainants. That the writ 
of subpcena may issue, ete. 

The defendants, the Boerd of Public Education, and the 
Mayor and City Council of Americus, filed a joint answer in 
which they admitted most of the allegations in the bill. They 
denied that complainants had no notice of the contemplated 
passage of said Act, and showed that a public meeting had 
been called through a newspaper published in said city of the 
friends of education, and that, after a considerable debate at 
such méeting, a committee had been appointed to memorialize 
the General Assembly upon the subject of a free school sys- 
tem in said city, and that the Act complained of was the re- 
sult of such action. They further showed that the proceed- 
ings of said meeting were duly published, and charged that 
the complainants must have had notice thereof. 

The Board of Publie Education admit that they have or- 
ganized, but deny that they have ever proposed or threatened 
to levy a tax of one 'per cent. upon the taxable property of 
said city, and require the collection of the same by said Mayor 
and City Council, or that they have ever had before them the 
necessity or propriety of otherwise raising sums of money suf- 
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ficient to build the school houses, and to commence operations 
under the said Act. They further allege that, before any no- 
tice of the application for injunction, they passed a resolution 
requiring the Mayor and City Council to levy a tax of one- 
half of one per cent. upon the taxable property of said city, 
for the purpose of carrying on said schools. They do not now 
contemplate building school houses, but deem it best to rent 
such buildings as are suitable to the establishment of the pub- 
lic graded schools. They believe that such tax, together with 
such amounts as will be received from the State and the Pea- 
body fund, will be sufficient to sustain the necessary schools 
for the present. 

Both defendants refer to said Act as authority for all their 
acts in the past and contemplated action in the future. 

The Honorable James M. Clark, the Chancellor of the 
Circuit embracing Sumter county, being a member of the Board 
of Public Education for the city of Americus, the application 
for the writs of injunction and prohibition, after due notice, 
came on to be heard before Chancellor Hill, of the Macon 
Circuit, on June 28th, 1873. He ordered that the writs of 
injunction and prohibition both issue, as prayed for. To this 
ruling, the defendants excepted. 

























C. T. GoopE; N. A. Surru, for plaintiffs in error. 







W. A. Hawkrns, for defendants. 


TRIPPE, Judge. 





1. The Constitution of the State declares that “ the General 
Assembly * * * shall provide a thorough system of gen- 
eral education, to be forever free to all children of the State, 
the expense of which shall be provided for by taxation, or 
otherwise :” Article VI. paragraph 1. The third paragraph 
of the same Article, after setting apart certain taxes and funds 
therein specified for the support of common schools, provides 
further: “And if the provision herein made shall at any time 
prove insufficient, the General Assembly shall have power to 
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levy such general tax upon the property of the State as may 
be necessary for the support of said school system.” The 
27th and 28th paragraphs of Article I. are as follows: “The 
power of taxation over the whole State shall be exercised by 
the General Assembly only to raise revenue for the support of 
government, to pay the public debt, to provide a general school 
fund, for common defense, and for public improvement ; and 
taxation on property shall be ad valorem only, and uniform 
on all species of property taxed. The General Assembly may 
grant the power of taxation to the county authorities and mu- 
nicipal corporations, to be exercised within their several terri- 
torial limits.” The argument against the power of the Leg- 
islature to confer authority on counties and municipal corpo- 
rations to levy taxes for free school purposes is about this: 
That the purposes for which the local authorities can be au- 
thorized to tax, cannot go beyond those for which the Legis- 
lature is, by the Constitution, empowered to levy taxes; that, 
as the General Assembly has the power of taxation to support 
the government, to pay the public debt, and for public im- 
provements, so they may grant the power to local authorities 
to levy taxes for the support of the local government, to pay 
its debt, and for its public improvements; but that the other 
two objects for which the power of taxation is given to the 
General Assembly, to-wit: to provide a general school fund 
and for common defense, do not in any way appertain to the 
duties of the local governments. Granting that the measure 
of the power which may be conferred on the local govern- 
ments, as generally stated above, is correct, the conclusion is 
not logical, nor does it follow from any rule given for the con- 
struction of statutes or the Constitution. The real point in 
it might be well made to the framers of a Constitution, or to 
the law-giver whilst enacting the statute. It may be a ques- 
tion of policy whether such power should be conferred on the 
General Assembly ; or, if conferred, whether it should be ex- 
ercised by granting it to the county or municipal governments. 
The power of taxation in the Legislature to provide a general 
school fund, is not for a purpose of a general or State charac- 
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ter any more than the other three which have been specified, 
to-wit: to support the government, to pay the public debt, 
and for public improvements. They mean the government, 
the public debt, and public improvements of the State. If, 
from those two provisions in the Constitution, it be conceded, 
and no one denies it, that the power of taxation can be granted 
to local governments for such purposes as supporting them- 
selves, paying their debts and making public improvements, 
the same rule of construction could not inhibit the grant to 
tax themselves for their public schools, especially. when that 
would be in aid of the declared policy of the State, as ex- 
pressed in its organic law. 

2. We can see no reason why a board of education may not 
be appointed by the Legislature within the limits of the local 
government, with power to use and appropriate the school 
funds thus raised, in connection with what may be derived 
from the general fund provided by the State, and with the 
further power to superintend and control the schools thus es- 
tablished. Such a board would be but agents of the State, 
and subject to its control, at least so far as what may be re- 
ceived from the State school fund. The fact that such a 
board may be created a body corporate in the Act appointing 
it, does not affect its right to exercise the authority given to 
it as a board of education. 

3. The 18th section of the Act of February 22d, 1873, en- 
titled “An Act to amend and revise the several Acts granting 
corporate authority to the city of Americus,” etc., is inconsist- 
ent with the 3d section of the Act of February 13th, 1873, en- 
titled “An Act to establish a permanent Board of Education 
for the city of Americus,” etc., in so far as the latter Act pro- 
vides for levying a tax. The 18th section of the first men- 
tioned Act is, “that said Mayor and City Council, or a ma- 
jority of them, shall have full power and authority to levy 
and collect a tax on all real or personal property within said 
city of one per cent., as a public school fund, to be used at 
their discretion.” The 3d section of the last recited Act pro- 
vides “that the Mayor and City Council of Americus shall 





ATLANTA, JULY TERM, 1873. 239 
The Board of Public Education, ete., vs. Barlow et al. 


have power and authority to impose and collect the requisite 
taxes, and are hereby authorized to issue and negotiate the 
requisite bonds, or otherwise engage the credit and apply the 
services of the city té raise such revenue for the establishment 
and maintenance of such public schools as may be established 
by said Board of Education, and as may be required of them 
for said purpose. If this last section was intended, as it seems 
to have been, and as is claimed for it, to give authority to the. 
Board of Education to order the city authorities to levy and 
collect a tax to be appropriated as they might direct, then the 
18th section of the Act of February 22d is in conflict with 
it. That section gives the power to the Mayor and Council 
to levy and collect a tax and use it at their discretion. 
There is no restriction on their authority, no subjection of 
them to the control of any other tribunal. The only limita- 
tions are, that the tax must be for a public school fund, and 
must not exceed one per cent. The two Acts certainly were 
not intended the one to authorize the Mayor and Council to 
levy and use one tax at their discretion, and the other that 
they should be compelled to levy another tax at the command 
of the Board of Education, and that the latter tax should be 
subject to its control and direction. The Act of February 
22d gives the power to the Mayor and Council untrammeled 
by any superior authority over them, and having been passed 
after the other, abrogates the former to the extent of such 
conflict. 

4. But the 3d section, and some other provisions of the 
Act of February 13th, are obnoxious to a still more serious 
objection. Paragraph 5, section 4 of the third Article of 
the Constitution declares: “Nor shall any law or ordinance 
pass which refers to more than one subject matter, or contains 
matter different from what is expressed in the title thereof.” 
The title is, “An Act to establish a permanent Board of Edu- 
cation for the city of Americus and to incorporate the same, 
and for other purposes.” One subject matter, and the great 
object of the Act, is to create a local board of education for 
the city and to give it authority to establish, regulate and su- 
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perintend the public schools, and to receive the portion of the 
general State fund coming to said schools. Another subject 
matter is the grant of power to the Mayor and Council of the 
city to levy taxes and issue city bonds, and further, the ex- 
emption of the citizens of the city from county taxation for 
public schools. 

In Prothro & Kendall et al., vs. Orr, 12 Georgia 36, it was 
held that the 5th section of the Act of 1809, entitled “An Act 
to authorize the clerks of the Courts of Ordinary, sheriffs, 
coroners and surveyors to hold their office during the inter- 
vention between the election and commissioning of their suc- 
cessors, and to regulate the transfer of papers and money,” 
was variant from the title and void. The 5th section made 
it the duty of the officers elected to apply to the Executive 
for their commissions within twenty days after their election. 

In The Justices, etc., vs. Hunt et al., 29 Georgia, 158, 
STEPHENS, Judge, makes a strong argument illustrating this 
point. The title of the Act was “An Act to appoint county 
treasurers and define their duties,” A section in the Act gave 
the Justices of the Inferior Court power to issue executions 
against defaulting treasurers. Though the judgment of the 
Court was put on another ground, the Judge pronouncing the 
opinion gave it as his decided conviction that the section re- 
ferred to was unconstitutional, because it was a total departure 
from the caption of the Act. He said, “ to issue an execution 
against them (the treasurers) is a totally different thing from 
appointing them or defining their duties.” With equal force 
may it be said that the power given to the Mayor and Council 
of Americus to levy a tax and issue bonds, and the exemption 
of the citizens of the city from county taxation, are totally 
different things from creating an independent Board of Edu- 
cation, and defining its powers as such a board. So in San- 
ders vs. The Town Commissioners of Butler, 30 Georgia, 679, 
it was decided that a statute, under the title of “An Act to regu- 
late the rates of tavern licenses in this State,” could not, in the 
body of the Act, confer a power to grant the license, for it 
would be variant from the title. 
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We are aware of what has been held to be the effect of the 
words, “and for other purposes,” in the title of an Act: Mar- 
tin vs Broach, 6 Georgia, 21, and as recognized in the case in 
12 Georgia, supra. But it will be recollected that those cases 
were decided before the Constitution of 1868 went into opera- 
tion, and also before the adoption of the Constitution of 1861. 
The Constitution of 1861, for the first time, contained the 
provision as it now stands in the present Constitution. The 
clause in the old Constitution, under which these decisions 
were made, simply prohibited any Act from containing matter 
different from what is expressed in the title thereof. With 
the prohibition going only to that extent, it might be correctly 
said that when the title contained the broad words, “and for 
other purposes,” it made itself so comprehensive as that noth- 
ing in the body of the Act could be different from the title. 
And, accordingly, it was held, and so practiced by the Legis- 
lature, that those words gave an unlimited capacity to the 
_ body of the Act. 

But the evil of such a practice was seen, although it has 
been so often said that those words were sufficient to call the 
attention of members of the Legislature, on the passage of 
bills, to the necessity of looking to all the enacting clauses, as 
the title gave notice that the object of the Act was not fully 
given in the caption. To remedy what was believed to be 
pernicious, even with those words of notice, the constitutional 
prohibition has been enlarged so as to inhibit the passing of 
“any law which refers to more than one subject matter, or con- 
tains matter different from what is expressed in the title 
thereof.” Does not this close the door against any force or 
effect being given to the words, “for other purposes?” If 
those words were once necessary to permit the introduction of 
matter in the bill, different from what was embraced in the 
other portion of the title, would not that very thing show now 
that the bill would thereby become obnoxious to the other 
clause prohibiting more than one subject matter? The neces- 
sity of such words, under the provision as it formerly stood; 
to prevent the bill from containing matter different from the 
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title, could only arise because such matter is something differ- 
ent from what had already been expressed. It shows that 
something more than one subject matter is intended. If so, 
although it was allowed under the clause as it was formerly, 
it cannot now be done. The expression of both or many 
matters in the title, whereby the bill might be relieved from 
any conflict with the last branch of the clause, would plainly 
exhibit its direct antagonism to the first. 

5. Our conclusion is, that the Board of Education, created 
by the Act of February 13th, has no authority of law to re- 
quire the Mayor and City Council of Americus to levy and 
collect a tax, as is provided by said Act. Nor can said Mayor 
and Council exercise such power for school purposes except by 
virtue of the Act of February 22d. If such tax be collected, 
it may be used by the Mayor and Council, at their discretion, 
for the purposes for which it was levied. 

The judgment of the Court below is affirmed, with modi- 
fication accordingly. 


JAMES P. Srumons, plaintiff in error, vs. ANDREW J. SHAF- 
FER, defendant in error. 


1. Where, for a valuable consideration, the defendant covenanted to pay 
to the plaintiff whatever amount he might recover in a suit then pend- 
ing against R., on a note dated in March, 1862, and due twelve months 
after date, for $3,500 00, besides interest, and at the September term 
of the Court, 1866, a judgment was rendered in said suit for $1,990 34 
with interest and costs, and at the March term, 1871, under the pro- 
visions of the Relief Act of 1868, said judgment was reduced by the 
verdict of a jury to the sum of $700 00, upon which last verdict no 
judgment appears to have been entered, it was error in the Court to 
direct the jury to find for the plaintiff the amount last aforesaid. 

. The legal presumption, from the absence of a judgment on the second 
verdict, is that it was arrested, or a new trial granted or some other 

“ valid legal reason existed why none was rendered. 

8. This Court can only consider such evidence as was offered by the 
parties in the Court below and the legal effect of the same. 
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Covenant. Verdict. Judgment. Presumption. Evidence. 
Practice in the Supreme Court. Before Judge Rice. Gwin- 
nett Superior Court. March Term, 1873. 


For the facts of this case, see the decision. 
JAMES P, Simmons, for plaintiff in error. 


J. N. Guenn; Ciark & Pace, for defendant. 


Warner, Chief Justice. 


This was an action of covenant brought by the plaintiff 
against the defendant, to recover the amount of a judgment 
against one Russell, which the defendant covenanted he would 
pay in consideration that a certain injunction then pending 
against him at the suit of the plaintiff should be dissolved, 
that is to say, the defendant covenanted that he would pay to 
the plaintiff whatever amount might be finally recovered 


against said Russell ina suit then pending on the common law 
side of the Court in favor of the plaintiff against said Russell 
et al., on a note dated in March, 1862, due twelve months 
after date, for the sum of $3,500 00, besides interest. It ap- 
pears from the record before us, that on a trial had on the 
note at the September term of the Court in 1866, the jury 
scaled or reduced the plaintiff’s debt against Russell, and 
found a verdict in favor of the plaintiff for only the sum of 
$1,999 38, with interest and cost, upon which verdict a judg- 
ment was regularly entered and signed. Subsequently, at the 
March term, 1871, of the Court, the defendant made a mo- 
tion to have the judgment rendered in 1866 opened and re- 
duced, under the Relief Act, and upon the trial of that motion 
the jury found a verdict reducing the plaintiff’s judgment 
against Russell to the sum of $700 00. Upon this last ver- 
dict no judgment appears to have been entered. Whether the 
judgment was arrested, or whether there was a motion made 
and pending for a new trial, does not affirmatively appear on 
the face of the record offered in evidence by the plaintiff. 
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The Court held and directed that a verdict should be ren- 
dered in favor of the plaintiff against the defendant for only 
the sum of $700 00, the amount found by the last verdict, 
instead of the sum of $1,999 38, the amount of the judgment. 
It was contended on the argument that inasmuch as it appears 
from other portions of the record (not offered in evidence by 
the plaintiff at the trial,) that there is now a motion for a new 
trial pending in the Court below from the finding of the 
$700 00 verdict, that this Court should consider that fact in 
this motion for a new trial in the Court below, which was 
overruled there, and which is assigned for error here. We 
can only consider such evidence as was offered by the plaintiff 
in the Court below, and the legal effect of that evidence. The 
defendant introduced no evidence at the trial. What is the 
legal effect of the evidence contained in the record offered by 
the plaintiff? That record shows a verdict and judgment 
thereon against Russell in favor of the plaintiff for the sum of 
$1,999 38 ; that record also shows a verdict of the jury ren- 
ducing the amount of that judgment to $700 00, but there is 
no judgment of the Court upon that verdict, and the legal 
presumption is that the judgment was arrested, or a new trial 
was granted, or some other valid legal reason existed why a 
judgment was not rendered upon that verdict, and especially 
is this so under the provisions of the second section of the 
Relief Act of 1868, which declares that the judgment ren- 
dered under the provisions of that Act shall supersede the 
prior judgment. There was no judgment of the Court con- 
tained in the record offered in evidence by the plaintiff which 
superseded the judgment obtained by the plaintiff against 
Russell, in 1866, for the sum of $1,999 38, and the Court 
erred in holding and deciding that the judgment obtained in 
1866 had been reduced or superseded according to the evi- 
dence before it. 
Let the judgment of the Court below be reversed. 
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Nancy Dorsey, plaintiff in error, vs. Insy D. Stmmons et 
al., defendants in error. 


1. A legatee or the purchaser of a distributive share in an estate may, in 
equity, set off the same against a judgment in favor of the executor 
against such legatee or owner of such share, where no special reason 
exists for the collection of the judgment by the executor. 

2. The claim set up by the executor in this case for counsel fees and 
cost paid under the circumstances proven, and when there was enough 
money in hand at the time (1863) to pay the same, and which was af- 
terwards funded by the executor in Confederate bonds and lost, is not 
a sufficient reason. 

. One of the shares in the estate, proposed to be set off, or allowed 
against the judgments, belongs to complainant by survivorship, and 
she is not affected by a previous bill filed by her husband (now de- 
ceased) for the same purpose as this, and dismissed by him. And 
though the judgments sought to be enjoined were obtained against her 
husband, yet as they are levied on property belonging to complainant 
and would, if collected, be assets to which her legacy would attach, 
she has not lost her right to be heard. 

. The facts shown at the hearing for an injunction, entitle complainant 
to have the collection of the judgments stayed until her rights can be 
determined at the final trial. 


Injunction. Administrators and executors. Legacy. Judg- 
ment. Before Judge HALL. Spalding County. At Cham- 
bers. August 23d, 1873. 


Nancy Dorsey filed her bill against Irby D. Simmons, and 
Robert 8. Connell, sheriff, making substantially the following 
case : 

She is the daughter of Polly Johnson, who was daughter of 
Charles Simmons, late of Oglethorpe county, who departed 
this life in the year 1847, testate, bequeathing all of his 
property to his wife, and at her death to be equally divided 
among his five children. Abram Simmons qualified as ex- 
ecutor in December, 1847, and took possession of all the es- 
tate of said deceased. Polly Johnson, mother of complainant, 
died in the year 1856, and Nancy Simmons, life tenant under 
the will, died in the fall of 1862. Abram Simmons, execu- 
tor, then sold the land and perishable property of his deceased 
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father for about $1,700 00, and there being no debts, and but 
few expenses, at least $1,500 00 remained in his hands for 
distribution among the five legatees, one-fifth of which, $300, 
became the absolute property of the six surviving children of 
Polly Johnson. 

Abram Simmons, the executor, managed and controlled the 
large estate of Charles Simmons, from 1849 to 1862, during 
the widowhood of the life tenant, with no expenses except the 
maintenance of a decrepid old lady. He reported no in- 
come, nor the sale of the lands. In December, 1862, 
he applied to the Ordinary of Oglethorpe county and ob- 
tained the appointment of three commissioners to appraise 
and divide the negroes of said estate in kind. The division 
was made in January, 1863, and four negroes were set apart 
for the heirs of Polly Johnson, They were taken possession 
of by Abram Simmons, who was appointed as trustee for 
Polly Johnson in the will of said Charles Simmons. This 
distribution was final and conclusive, and the negroes set 
apart for each of the other legatees were delivered to them ; 
but Abram Simmons hired out the negroes set apart for the 
heirs of Polly Johnson in January, 1863, when John S. 
Dorsey, husband of complainant, William Johnson, her 
brother, and Joshua Moore, who married the sister of com- 
plainant, hired said four negroes, John S. Dorsey taking two, 
and giving his note, payable to said Abram as executor, for 
$13 00, with William Johnson as security, said William 
Johnson taking one negro and giving his note, with John S. 
Dorsey as security, for $35 00; Joshua Moore taking one 
negro and giving his note, with John S. Dorsey as security, 
for $40 00. Said Johnson, in his own right, and said 
Dorsey and Moore, in right of their wives, were each entitled 
to one-seventh of the legacy going to Polly Johnson, which 
was, including cash from sale.of land and personal property, 
and the hire of negroes, represented by said notes, about 
$400 00, or $57 00 to each, which should have been paid 
to them at that time, but said Abram Simmons fraudulently 
refused and neglected to settle with them. 
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Abram Simmons died in 1864, and Irby D. Simmons, of 
Spalding county, qualified as his administrator and took pos- 
session of said notes, and having enmity against Dorsey aud 
his sons, did, to annoy, ete., in April, 1866, commence suit 
on all of said notes against said Dorsey only, in the Justice 
Court of the one thousand and sixty-ninth district, Spalding 
county, when Dorsey, Moore and Johnson filed a bill and ob- 
tained an injunction restraining said suits. Said Irby D. an- 
swered said bill, admitted all the allegations, but set up some 
pretext in avoidance. Said bill continued in Court until 
February, 1868, when Dorsey was, by reason of his feeble 
health and old age, incapable of giving it attention, and it 
was dismissed, and soon thereafter said Irby D. procured 
judgments to be entered on said notes, making no effort what- 
ever to obtain judgments against said Moore and Johnson, 
although principals, and residents of Fayette and Coweta 
counties, and able to pay the same, thus increasing the risk of 
Dorsey as security. There has been no representation on the 
estate of Charles Simmons since the death of said Abram, and 
no representation has ever been obtained on the estate of 
Polly Johnson. Irby D. Simmons has no right, title or in- 
terest in either of said notes or the judgments obtained thereon, 
no right to sue or collect the same; still he is, to the great 
injury of complainant, fraudulently seeking to sell certain 
lands conveyed to her as a homestead in lieu of dower by her 
husband in 1866, before any judgment had been obtained 
against him, having had said fi. fas. levied on ninety-eight 
acres of her land. John 8. Dorsey died in June, 1869, 
leaving some personal property, having deeded to complain- 
ant three hundred acres of land in 1866 in lieu of dower, 
said lands levied on being the most valuable portion thereof. 
One Heronton has the whole of said lands levied on to satisfy 
a judgment against said Dorsey, obtained November, 1866, 
for about $900 00. Peter Hindsman is claiming payment of 
a large debt against said Dorsey, which will destroy her life 
estate under said deed, and if allowed to sell, will deprive her 
of dower. 
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Complainant charges that defendant is using the patrimony 
of her ancestors to deprive her of her home in her old age, 
and prays that he may be perpetually enjoined from enforcing 
the collection of said fi. fas., that they may be declared null 
and void; also, that commissioners may be appointed to lay 
off and assign her dower and a sufficiency of household and 
kitchen furniture; that said Simmons may account to her for 
her distributive share of her mother’s legacy which went into 
the hands of said Abram Simmons, and that the portions of 
Joshua Moore, William Johnson, and the shares bought by 
said Dorsey, and also the share bought by said Moore, or so 
much thereof as may be necessary to satisfy said fi. fas., may 
be applied to the extinguishment of the same; that the writ 
of subpcena may issue. 

The affidavit of Joshua Moore, in support of the bill, was, 
in substance, as follows: Has resided in Coweta county for 
forty-six years ; is now, and has been al! that time, fully able 
and willing to pay his debts, and if Irby D. Simmons had 
obtained judgment on the $40 00 note, property could have 
been found of his to pay said debt; thirty-four years ago he 
married Elizabeth, daughter of Polly Johnson, and grand- 
daughter of Charles Simmons, who died in 1847; Abram 
Simmons qualified as his executor ; said Abram resided on the 
farm with the widow for several years and superintended said 
farm, which consisted of about four hundred acres, two hun- 
dred of which was cleared ; he, as executor, worked from eight 
to twenty good hands, made large crops of corn and cotton ; 
the cotton was sold and most of the proceeds were converted 
to his own use; did not account to legatees for any profits on 
the farm. He furnished the widow with a scanty living, as 
he knows from having visited her; he dealt out provisions to 
said widow in small allowances, measuring it as if for ser- 
vants. During the time said Abram controlled said estate, 
four, and sometimes six, valuable negro men were hired out 
annually for $150 00 to $200 00, they being mechanics and 
railroad hands; he never accounted for any portion of said 
hire in his returns, and deponent is well satisfied, from his 
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own observation, that very little, if any, was paid over to or 
for the widow, and, after inquiry, he could not ascertain that 
any of this money had been applied to the payment of debts. 

Deponent and John S. Dorsey were present at the distribu- 
tion of the slaves of said estate, and he knows, of his own 
knowledge, that Abram Simmons claimed to represent the 
children of Polly Johnson, as trustee, appointed in the will. 
Only deponent, Dorsey, and William Johnson, of Polly John- 
son’s heirs, were present. Polly Johnson died two or three 
years before her mother, leaving living nine children—four, 
to-wit: Solomon, Luke, Isabell and Travis died before Nancy 
Simmons, without any wife, husband or children, leaving 
only five heirs of Polly Johnson to participate in said legacy, 
to-wit: Nancy Dorsey, Elizabeth Moore, Charles and Wil- 
liam Johnson, and John Johnson, who has since died, leaving 
two children, who are also dead as deponent is informed. John 
S. Dorsey bought and paid for the share of Charles Johnson 
in this estate, and deponent bought and paid William John- 
son for his interest in said estate, and deponent believes that he 
and Mrs. Nancy Dorsey, by inheritance and purchase, are en- 
titled to all of the estate of Polly Johnson. Deponent bought 
the land of Charles Simmons’ estate when sold by said Abram, 
in February, 1863, at the price of $950,00, and paid for it in 
cash. The corn, cotton and other produce of the farm for 
1862, was sold by said Abram, and the proceeds never accoun- 
ted for, so far as hecan learn. At the division of the negroes 
some $30,00 was assessed against the lot assigned to the heirs 
of Polly Johnson, which sum was paid by deponent and 
Dorsey, in cash. Deponent, Dorsey and William Johnson 
urged said Abram to pay to them their shares of said estate 
at the time the negroes were divided, which he refused to do. 
Deponent, having bought the interest of William Johnson, 
took possession of the negro hired by him and carried him and 
the one hired by deponent to Coweta county. No effort was. 
ever made to recover said negroes from deponent, and no de- 
mand was ever made for payment of notes given for hire, and 


if it had been demanded, payment would have been refused, 
VoL, xLix. 16. 
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because one-fifth of said negroes belong to him in right of his 
wife, and he bought another fifth from William Johnson, and 
there was an agreement by which deponent was to keep these 
two negroes and settle with John Johnson’s heirs, and Dor- 
sey was to keep his two negroes and settle with Charles John- 
son, which he did by paying him for his entire share. De- 
ponent further states from his best information acquired by 
inquiry at the time of distribution, no payment was made to 
any of the heirs of Polly Johnson. Deponent, Dorsey, and 
William Johnson also insisted on being allowed to take ne- 
groes and settle with other heirs of Polly Johnson, and offered 
to give receipts or bonds to save said Abram harmless, still he 
refused, but proceeded to hire out said negroes, when deponent 
hired one at $40,00, William Johnson one at $35,00, Dorsey 
hired two, both small and young, for about $12,00 or $15,00. 
Notes were given bearing date in January, 1863, for respec- 
tive amounts, payable to Abram Simmons, executor, Dorsey 
signing as security for deponent and Jolnson, and Johnson 
signing as security for Dorsey. Dorsey brought his two ne- 
groes to Spalding, and some time in the fall of 1863 said 
Abram Simmons proceeded by possessory warrant to obtain 
possession of said negroes, but the Court held that Dorsey 
was entitled to the same. Deponent further states from his 
best information acquired by strict inquiry at time of distri- 
bution, and from his own knowledge, that the heirs of Polly 
Johnson would, on a full accounting for all the assets which 
went into the hands of said Abram, be entitled to some 
$2,000 00 or $3,500 00, besides the negroes. Deponent, Dor- 
sey, and William Johnson demanded their shares in the same, 
and could not get them. Deponent does not believe that any 
of the heirs of Polly Johnson ever received anything from 
said Abram. Never heard of any of the heirs of Polly John- 
son being notified to come and get their portion; he never 
had any such notice. Neither deponent, Dorsey, or William 
Johnson could get any money from said Abram, although 
they demanded it. Deponent made every possible effort to 
obtain the portion he owned at the time the land was sold, 
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and said Abram peremptorily refused to pay. Never has 
been sued on his note, and never knew of the bill filed in 
his name in Spalding; if he had been fully informed of its 
tenor he would have pushed forward with all energy, and 
sought in that to have obtained a judgment for a large bal- 
ance due him after deducting said note. 

The defendant demurred, pleaded and answered, as follows : 

1st. Demurs because all the equities in the bill have been 
passed on and adjudged, as shown by bill, and complainant 
has had her day in Court and should have objected to the 
claim going into judgment. 

2d. No equity in the bill. 

Pleads that all the matters in complainant’s bill have been 
adjudicated, in this, that suit was brought on the notes, and 
John S. Dorsey filed a bill to enjoin the same, and after said 
bill had been pending for a time, it was dismissed, and subse- 
quently judgment was rendered on notes in a Justice’s Court, 
after full notice, which judgments are pleaded in bar to any 
right claimed by complainant in her bill. 

The answer admits that complainant is the daughter of Pol- 
ly Johnson, that Polly Johnson died before Nancy Simmons, 
and after the death of Charles Simmons; that Abram Sim- 
mons qualified as executor of Charles Simmons in 1847, and 
took possession of his estate, but did not sell the same until 
after the death of Nancy Simmons, who had a life estate 
therein. Thinks the land sold only for $800 00, sale of per- 
ishable property amounted to $600 00, all of which was re- 
ceived in Confederate money and divided among the legatees, 
except the heirs of Polly Johnson. Is informed that the ex- 
ecutor notified the heirs of Polly Johnson, of whom Dorsey 
was one, to come and receive their portion, which they failed 
to do, and the executor, under legal advice, under the laws 
then of force, invested the same in Confederate securities, 
which discharged the executor on account of said fund. Denies 
that Abram Simmons managed the estate from 1849 to death 
of life tenant, and, on the contrary, alleges that Nancy Sim- 
mons was entitled to all the income from said estate, and 
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Abram was not responsible for the same. Division of negroes 
took place, as alleged, in the latter part of 1862, and four 
negroes were set apart to the heirs of Polly Johnson and 
left in the hands of Abram for said heirs, as trustee appoint- 
ed under the will. The negroes awarded to the other lega- 
tees were delivered to them, and the reason why the negroes 
were not delivered to the heirs of Polly Johnson, was that 
she was dead, and having had seven or eight children, some 
of whom were dead, and had left minor children, no one could 
give him receipts. He was, therefore, forced to retain them 
until a division could be had and proper parties qualified to 
act for the minors. Hired out negroes to Ist of June, 1863 ; 
hired to the persons and for the amounts set out in bill. 
William Johnson, and wife of Joshua Moore are children of 
Polly Johnson. Positively denies that complainant was en- 
titled to one-seventh of the hire of said slaves at time of filing 
said bill, or that any balance was due her from the estate of 
Charles Simmons, deceased. Nothing was due the heirs of 
Polly Johnson, on the contrary, on the division of the slaves 
the shares set apart to Polly Johnson were required to pay 
back to the estate $3000. Said negroes were hired only 
until Ist of June, 1863, at which time it was expected a di- 
vision could be had with the heirs of Polly Johnson. When 
this period expired, said Abram demanded said negroes of 
said Johnson, Moore and Dorsey, and they refused to deliver 
them up, and said Abram was forced at great expense to in- 
stitute legal proceedings to recover said negroes. Said John- 
son, Moore and Dorsey appropriated to their own use. the 
whole of the hire of said slaves from Ist of January, 1863, 
until emancipation. Denies that said Abram fraudulently 
withheld the portion coming to the heirs of Polly Johnson ; 
only delayed until proper parties could be appointed to re- 
ceive the same. Abram Simmons died testate in 1864, and 
Irby D. qualified as his executor and took charge of the notes 
on Dorsey and others. They declined to pay, and he brought 
suit. Dorsey, Moore and Johnson filed a bill in Spalding 
Superior Court to enjoin said suits, and said bill was dis- 
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missed at the February term, 1868, not because Dorsey was 
old and infirm, nor was it dismissed without the knowledge 
of complainant, for Dorsey was sent for and came into Court 
and stated that he would have no more to do with it, and the 
case was dismissed in open Court. Judgments were after- 
wards obtained on said notes, which are still open and bind- 
ing. Defendant stands charged as executor of Abram with 
estate of Charles Simmons, deceased. Polly Johnson has no 
estate, having died before the life tenant, and only a life es- 
tate was to vest in her under the will, hence it went to her 
children. Defendant, as executor of Abram, has paid ex- 
penses of litigation in trying to get the negroes back, amount- 
ing to some $82 00, which was incurred during the lifetime 
of said Abram by Cicero P. Simmons, as his agent, which 
this defendant has paid to said Cicero. This amount, with 
interest, defendant is entitled to recover on these notes. Abram 
Simmons was bound to account to Polly Johnson’s heirs for 
the hire of the negroes, and defendant was bound to sue for the 
same, and having obtained judgment, is seeking to enforce the 
same for the purpose aforesaid. Knows of no deed made by 
Dorsey to complainant. If made, it is fraudulent and void 
as against this defendant. No homestead taken would be 
good against this defendant. 

Dorsey left three hundred acres of land, and personal prop- 
erty worth from $5,000 00 to $7,000 00. Could save her 
dower right by giving notice of same at sale. Could have 
year’s support by applying for same. Complainant has, since 
the death of her husband, sold land at from $30 00 to $40 00 
per acre, realizing large sums of money. 

Other affidavits and documentary evidence were read before 
the Chancellor, but being unnecessary to an understanding of 
the decision, are omitted. 

The injunction prayed for was refused, and complainant 
excepted. 


Boynton & DismMvkE, for plaintiff in error. 


Speer & Stewart, for defendants. 
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TRIPPE, Judge. 


1. It has been more than once held by this Court that a 
legatee, or the purchaser of a distributive share in an estate, 
may, in equity, set-off the same against a judgment in favor 
of the representative of the estate against such legatee or 
owner of such share, unless some special reason exists for the 
collection of the judgment by the executor: Moody vs. El- 
lerby, administrator, 36 Georgia, 666 ; Carter vs. McMichael, 
20 Ibid., 96; Swift vs. Swift, 13 [bid., 140. 

2. The reason set up by the executor in this case, that in 
1863 counsel fees and cost had been paid, and that he desires 
reimbursement for the same, we do not think sufficient, under 
the circumstances connected therewith. It appears that there 
was Confederate currency in hand at that time, more than was 
necessary for their payment. This currency was afterwards 
funded by the representative in Confederate bonds and lost, 
or became worthless. It would hardly be equitable for an 
executor, who had such funds in hand during the war, and 
who paid expenses accruing in 1863, to claim now, when he 
says that such currency became worthless in his hands, that 
he should be repaid with what little of good assets that may 
be undisposed of. It does not appear but that he made the 
payment with Confederate currency. The debt was contracted 
in 1863, and paid then. If paid in that currency, the amount 
he held was sufficient for the purpose, or the amount he held 
and funded in 1864 was sufficient to have repaid him. We 
think, at least, that it is proper for this matter to be inquired 
into. - 

3. The former bill filed by the husband of complainant, 
and which was dismissed, does not affect the right of the wife 
in this case. The husband has since died. The distributive 
share of the wife, under her grand-father’s will, survives to 
her, and her right to assert all her equities is unaffected by 
the former proceedings, which were dismissed without any 
judgment or decree affecting the merits. The judgment sought 
to be enjoined, and against which the set-off is prayed, is 
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against the deceased husband. It is levied on land which 
she holds under her husband. It seeks to take property from 
her which would, by its sale, become assets to which her leg- 
acy would attach. All the reasons which apply to the prin- 
ple that would allow the set-off, if the judgment were against 
her, exist in this case. There is no difference, in reason or 
equity, between the one case and the other. If there appear 
no necessity why the debt should be collected, except to pay 
the money back to the one from whom it is, to all intents and 
purposes, collected, equity will restrain the collection: Moody 
vs. Ellerby, supra. 

4. We, of course, do not determine what may be the facts 
shown at the final hearing. But what appeared on the appli- 
cation for the injunction entitle the complainant to have the 
collection of the judgments stayed until her rights can be de- 
termined at such trial. 

Judgment reversed. 


Henry Hunt, plaintiff in error, vs. THe State or GrEor- 
GIA, defendant in error. 


1, Under the provisions of the Constitution, it was error in the Superior 
Court to limit the defendant's counsel to a definite time in his argument 
before the jury, over his protest that he could not do justice to his 
client’s case within the prescribed time. 

2. If the evidence contained in the record had been so decidedly strong 
as to have required the verdict rendered by the jury, it might not have 
been interfered with for the error complained of, but the evidence is 
conflicting as to whether the stabbing was done in self-defense ; and in- 
asmuch as the defendant was prevented by the Court from having the 
privilege and benefit of counsel in his defense, as contemplated by the 
Constitution, the judgment of the Court below is reversed. 


Constitutional law. Criminal ‘law. Attorney. Practice. 
New trial. Before Judge Kniaut. Cobb Superior Court. 
October Adjourned Term, 1872. 


For the facts of this case, see the decision. 
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JoHN O. GARTRELL, by Lester & THOMSON, for plaintiff 
in error. 


C. J. WELLBORN, Solicitor General, by Z. D. Harrison, 
for the State. 


Warner, Chief Justice. 


The defendant was indicted for the offense of an assault, 
with intent to murder. On the trial, the jury found him 
guilty of the lesser offense of stabbing. A motion was made 
for a new trial, on the several grounds set forth in the record, 
which was overruled, and the defendant excepted. The prin- 
cipal ground of error insisted on before this Court was, that 
the Court below limited the defendant’s counsel to thirty min- 
utes in his argument before the jury, over his protest that he 
could not do justice to his client’s case within the limited time 
prescribed by the Court. It appears from the certificate of 
the presiding Judge that he allowed the defendant’s counsel 
forty minutes to address the jury—that is to say, he allowed 
him to go ten minutes over the time prescribed at the com- 
mencement of the argument. 

1. In view of the provisions of the Constitution, which de- 
clares that every person charged with an offense against the 
laws shall have the privilege and benefit of counsel, the Court 
below committed a grave error in limiting the argument of 
counsel, as disclosed by the record, which this Court cannot 
sanction. 

2. If the evidence contained in the record had been so de- 
cidedly strong as to have required the verdict rendered by the 
jury, we might not have interfered with it for the error com- 
plained of, but the evidence is conflicting as to whether the 
stabbing was done in self-defense; and inasmuch as the defend- 
ant was prevented by the Court from having the privilege and 
benefit of counsel in his defense, as contemplated by the Con- 
stitution, we reverse the judgment of the Court below and 
order a new trial. 

Let the judgment of the Court below be reversed. 
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JamMEs A. Burke ef al., plaintiffs in error, vs. Francis G. 
WILKEi1ns et al., defendants in error. 


A bill was filed by a purchaser at a sheriff’s sale, under a common law 
ji. fa., against a former purchaser of the same land at a sale by virtue 
of a tax fi. fa., to set aside and cancel the deed made to such former 
purchaser. The issue thus made, and the finding thereon by the jury 
in favor of complainants, did not authorize the Chancellor to decree 
the cancellation of the deeds, both of defendants and complainants, 
and to direct that the land be resold under the common law fi. fa. If 
the defendant in execution, or his creditors, had any equities in the 
premises requiring a resale, they should have been parties to the pro- 
ceedings, which could have been done on their own motion. 


Judicial sale. Equity. Parties. Before Judge Jounson. 
Muscogee Superior Court. May Term, 1873. 


James A. Burke, George H. Cameron, Henry L. Benning 
and Edmund H. Worrill filed their bill against Francis G. 
Wilkins, Francis G. Wilkins, as trustee for Parmela F. Wil- 
kins and Lucy G. Wilkins, and Parmela F. Wilkins and Lucy 
G. Wilkins, making, substantially, the following case: 

On June 26th, 1868, a tax execution for $128 00, State 
and county taxes, issued against James F. Winter, which was, 
on July 6th, 1868, levied on lot number one hundred and 
ninety-six, in the city of Columbus, as the property of said 
Winter. On September 7th, 1869, said lot was sold under 
said levy to John W. Duer, as Ordinary of said county, for 
$143 00, and a deed was made accordingly on the succeeding 
day. The property sold was worth $3,000 00. On June 30th, 
1868, an execution issued against said Winter for $322 50, the 
tax due to the Mayor and Council of Columbus, which was 
levied on the said lot on the third of the ensuing September. 
The attestation clause to said fi. fa. was in the name of Wil- 
Jiam Mills, Mayor, whilst said Mills was not the Mayor at 
the date it issued, or when it was levied. It was, therefore, 
null and void. Before and at the time of the aforesaid sale, 
there was an agreement between said Ordinary and said Mayor 
and Council, that the former should buy said property and 
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hold the same until the rents and profits collected by him 
should prove sufficient to pay said taxes. 

One Robert Matthews and the complainants, Burke and 
Cameron, sued out an attachment against said Winter, return- 
able to the March term, 1868, of the County Court of said 
county, which was levied on said lot. On June 28th, 1870, 
one F’, M. Brockett, who had been made party plaintiff for 
the use of said Matthews, Burke & Cameron, recovered a 
judgment in said suit for $2,350 40, principal, and $449 29, 
interest. On March 3d, 1871, execution issued from this 
judgment, which was levied on the succeeding day on said lot. 
It was soon after agreed between said Ordinary and Henry L. 
Benning, attorney for the plaintiff in execution, that the prop- 
erty should be sold under said levy, that no claim should be 
interposed by the former, that the purchaser should pay the 
aforesaid taxes, and that said Ordinary should make to him a 
quit claim deed. On May 2d, 1871, said property was sold 
under said levy, and said complainants, Worrill and Benning, 
as attorneys for the plaintiff in execution, acting under said 
agreement, bid off the same at $1,400 00 for the benefit of 
said plaintiff. On May 26th, 1871, a deed was made by the 
sheriff, in accordance with said sale, and though made to said 
complainants, yet, in fact, it was for the benefit of said plain- 
tiff. After said last sale, complainants permitted said Ordi- 
nary to remain in possession of said lot, supposing there might 
be some small portion of the taxes due, and being willing 
that it should be paid out of the rents, but they have since 
ascertained that no balance was, in fact, due, and on the con- 
trary, that he had collected some $1,000 00 more than said 
taxes amounted to. On December 21st, 187], said Duer, as 
Ordinary, conveyed said lot to the defendant, Francis G. Wil- 
kins, the county treasurer of said county, as trustee for the 
defendants, Parmela F. and Lucy G. Wilkins, with power of 
sale in said Francis G. No consideration was paid for said 
deed. Said Francis G. being well aware of the terms and 
conditions on which said Ordinary held said lot, contracted to 
hold said property subject to the same. He had full notice of 
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the sale to Benning and Worrill, and of the agreement be- 
tween said purchasers and said Ordinary. 

Brockett never had any interest in said execution, but was 
a mere naked trustee. Matthews has sold his interest therein 
to the defendant, Worrill. The defendant, Francis G., is in- 
solvent. 

Prayer, that the defendant, Francis G., may be compelled 
to convey said lot to the complainants, and to deliver to them 
possession of the same; that he may be compelled to account 
for the rents thereof; that a receiver may be appointed to col- 
lect the rents and hold the same subject to the order of the 
Court ; that the writ of subpcena may issue. 

The answer of the defendants is unnecessary to an under- 
standing of the decision. 

The jury found “the issues in this case for the plaintiffs.” 
The complainants moved for a decree as follows: 

“That the plaintiffs do recover of the defendants the land 
mentioned in said bill, and that a writ of assistance do issue 
to put the plaintiffs in possession of said land.” 

The Court refused to allow the same, and complainants 
excepted. 

The Court, among other things not excepted to by com- 
plainants, decreed as follows: 

“That the sale, under the execution in favor of Brockett 
for use, etc., against James F. Winter, of said land mentioned, 
by the sheriff to Worrill and Benning, be set aside, and the 
deed made by the sheriff to said Worrill and Benning, under 
said sale, to said land, be delivered up and canceled; and 
that the sheriff do proceed with said writ of execution to 
seize and sell said lot of land according to the rules regulating 
sheriff’s sales; that upon the sale thereof and the payment 
of the purchase money, he do make to the purchaser thereof 
good and sufficient titles in fee simple, and do put said pur- 
chaser in possession of the premises; that on the first day 
of the next term of this Court, he then and there make a full 
return of his proceedings in the premises.” 

To this portion of the decree the complainants excepted. 
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The remainder, to which no exception was taken, set aside 
the sale by said Duer, as Ordinary, to said Wilkins, as trustee, 
and directed that the deed be delivered up to be canceled. 

The complainants assign error upon the aforesaid grounds 
of exception. 


Henry L. Bennine; M. H. BLANDForD, for plaintiffs 
in error. 


PEeaBopy & BRANNON, for defendants. 


TRIPPE, Judge. 


The record in this case shows a suit by Burke and others 
against Wilkins, individually, and as trustee for his wife and 
children, for the purpose of vacating defendant’s deed to a 
certain lot in the city of Columbus, to compel him to convey 
the same to complainants, and to deliver possession to them. 
That is the object and prayer of the bill. The jury found 
“the issues in this case in favor of the plaintiffs.” The decree 
rendered thereon by the Chancellor was, in substance, that 
the deeds both to complainants and defendant, be delivered 
up and canceled—the sheriff’s sale at which complainants 
bought be set aside; that the property be resold under com- 
plainants’ execution, and that the sheriff make a full return 
of his proceedings in the premises on the first day of the next 
term. 

We do not think that the issue made in the case, and the 
verdict of the jury authorized such a decree. If Winter, the 
defendant in execution, or any of his creditors, had any 
equities in the matter, they were not parties to these proceed- 
ings; and if they are paramount to those of the complainants, 
they, not being bound by the judgment, may still assert them. 
Until they do so assert them, a Court is not bound to provide 
for them. The issue was made between complainants and 
Wilkins. The finding of the jury was in favor of the former. 
The rights of outside parties were not involved and could not 
be determined. Such other persons could have been parties 
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by a cross-bill of the defendant, or upon their own application, 
if a proper showing for that purpose had been made. If, 
under any state of the pleadings, their interests could be 
reached and bound by the provisions of the decree, that very 
fact would have entitled them to become parties. The verdict 
must mean not only that Wilkins did not have a good title, 
but that complainants did. This would secure to them the 
decree they asked. The jury could not have found that 
Wilkins’ title was invalid, and that it should be set aside, 
unless upon a demand by some party who established a right 
in himself. <A plaintiff in ejectment must show title in him- 
self, and without this cannot obtain any judgment against a 
defendant, though it may be made plain that there is an 
absolute want of title or claim of right in him—nay, though 
he may be a mere trespasser. And we cannot see how, in 
this case, a verdict finding the issues in favor of complainant, 
can be made the basis of a decree to cancel his own deed. 

Granting that it is a matter of sound discretion in the 
Chancellor to grant or refuse the relief prayed for, according 
to what he may adjudge is reasonable and proper under all 
the circumstances of the particular case—(and so say the 
authorities: 2 Story’s Equity, section 793)—but this applies 
more particularly under those judiciary systems where the 
Chancellor decides both law and fact. Nor does such a rule 
mean even then, that the Court is not bound by the case 
before him, to pass only on the rights of the parties to it, and 
as those rights may be affected inter sese, by their own con- 
flicting equities. 

If a jury have power to determine facts, and do determine 
them by verdict, the Court is shut in by their finding, and 
must mould the decree in accordance therewith. 

Judgment reversed. 
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Tuomas C, Waite ef al., plaintiffs in error, vs. WILLIAM 
M. Hastert et al., executors, defendants in error. 


1, Where a rule absolute is rendered against a sheriff for his failure to 
make the money on an execution placed in his hands for collection, 
the defendants in execution cannot except to the judgment of the Court. 

2. Should the sheriff fail to except, and thereafter attempt to enforce 
the execution against the defendants for his indemnity, they will then 
have the opportunity to protect themselves. 


Bill of exceptions. Sheriff. Before Judge ANDREws. 
Elbert Superior Court. March Term, 1873. 


For the facts of this case, see the decision. 


‘ 


H. A. Roesuck, by CLarkK & Goss, for plaintiffs in error. 
R. Toomprs, for defendants. 


Warner, Chief Justice. 


This was a rule against the sheriff of Elbert county, calling 
upon him to show.cause why he should not pay over to the 
plaintiffs the amount due on an execution placed in his hands 
in favor of the executors of Rucker vs. T. C. and J.S. White. 
The sheriff, in answer to said rule, showed for cause that an 
affidavit of illegality had been made by the defendants to the 
execution which had been returned by him to the Superior 
Court of said county, and had been since sustained by the 
Court. It also appears in the record that the defendants had 
deposited the sum of $3,000 00 in the hands of Mattox & 
Foition, who bound themselves to pay to the sheriff the 
amount of the execution in the event he should be made 
liable therefor, on a rule absolute being obtained against him. 
The Court, after hearing argument, made the rule absolute . 
against the sheriff for the amount due on the execution. 
Whereupon the defendants in the execution excepted to the 
judgment of the Court, and prosecuted their writ of error to 
this Court, the sheriff refusing to except to the judgment of 
the Court against him, and to prosecute a writ of error to this 
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Court therefrom. Whether the Court below erred in making 
the rule absolute against the sheriff is not the question now 
before this Court, but the question before us is whether the 
defendants in the execution can except to the judgment 
against the sheriff, making the rule absolute against him for 
being in contempt of the process of the Court placed in his 
hands by the plaintiffs against them. 

In our judgment, they cannot doso. If the sheriff thought 
proper to abide the judgment of the Court against him, it was 
his privilege to do so upon his own responsibility, but if he 
should attempt to enforce the execution against the defendants 
hereafter for his indemnity, they will then have the opportu- 
nity to protect themselves. 

Let the judgment of the Court below be affirmed. 


Tuomas A. Foster, plaintiff in error, vs. HENry O, Hie- 
GINBOTHAM, defendant in error. 


1. A claimant of property levied on by an execution issued on a judg- 
ment founded on an attachment cannot, on the trial of the claim, tra- 
verse the grounds on which the attachment issued. 

2. When a reversal of a judgment is asked on account of an error alleged 
to be committed by the Court on a question of fraud, which, it is 
claimed in the argument before this Court, was made and argued on 
the trial of the case, it should be distinctly made to appear in the record 
what that error was. If it be on the ground of error in the charge of 
the Court on the matter of fraud, the bill of exceptions should show 
the charge, and as it does not appear what the charge was on that point, 
the presumption is that it was correct. 


Attachment. Claim. Practice in the Supreme Court. Be- 
fore Judge Harvey. Gordon Superior Court. February 
Adjourned Term, 1873. 


On September 12th, 1871, Higginbotham sued out an at- 
tachment against one George W. Lay as principal, and Charles 
Lay as security, for $900 00, besides interest, upon the ground 
that they resided out of the State. The attachment was levied 
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upon certain land as the property of the defendants. Judg- 
ment was obtained, and the execution issuing therefrom was 
levied upon the same land as belonging to Charles Lay. A 
claim was interposed to this property by Thomas A. Foster. 
Upon the trial of the issue thus formed, much evidence was 
introduced to show that George W. Lay resided in Gordon 
county at the time the attachment issued. The Court charged 
the jury that the claimant, upon the trial of this issue, would 
not be permitted to attack the ground upon which the attach- 
ment issued, thus virtually excluding said testimony. 

The jury found the property subject to the execution. The 
claimant moved for a new trial, on account of error in the 
aforesaid charge. The motion was overruled and claimant 
excepted. 

There seems to be another exception to the charge of the 
Court on the subject of fraud, but it is so indistinctly stated 
in the bill of exceptions, that it is difficult to arrive at the 
precise point made, especially as the charge is not given. 


W. H. Dasney, for plaintiff in error. 


J. C. Fatrn, for defendant. 


TRIPPE, Judge. 


1. In Dow, Wilson & Herreman vs. Smith & Company, 8 
Georgia, 551, the contest was over the distribution of money 
in the hands of the sheriff. One party claimed as general 
judgment creditors—the other claimed under a judgment on 
attachment of older date. The former tendered an issue tra- 
versing the truth of the ground of the attachment alleged in 
the affidavit on which it was sued out. The judgment of the 
Court below, refusing to permit the issue to be made, was af- 
firmed. This Court said, “it is exceedingly questionable 
whether this could be done by the defendants themselves, es- 
pecially after the appearance term of the attachment. We 
are quite confident that third persons had no such right after 
judgment had been rendered on the attachment.” 
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That decision is applicable to this case. If judgment cred- 
itors have no such right, who may never have known of the 
attachment until after judgment upon it, there is more reason 
in not allowing it to a claimant of the property levied on by 
the attachment, and by the execution issued on the judgment 
rendered thereon, and who, in all probability, had notice of 
the levy of the attachment. 

Since the decision in 8 Georgia, supra, was pronounced, 
the Legislature passed an Act limiting the right of a defend- 
ant in attachment to traverse the truth of the ground in the 
affidavit, to the first term: Acts of 1855, 1856; New Code, 
section 3312; 30 Georgia, 40; 37 Ibid., 18. 

2. The charge of the Court, “that the claimant cannot at- 
tack this attachment and judgment on the ground that G. W. 
Lay, one of the defendants, resided in said county of Gordon 
at the time the attachment was issued; this matter cannot 
be inquired into by this Court, and the jury cannot consider 
it,” we think was only an enunciation of the foregoing prin- 
eiple, and that it was so intended by the Court. Counsel for 
plaintiff in error argued that it excluded the jury from con- 
sidering that fact, as part of the claimant’s evidence, in setting 
up the question of fraud between the plaintiff and G. W. 
Lay. It does not appear from the portions of the charge 
given in the bill of exceptions that the matter of fraud was 
considered by the Court, or that there was any request to 
charge upon that subject. Nor does the bill of exceptions 
show that the issue of fraud was raised. The charge excep- 
ted to was a correct and proper legal principle. It was a ne- 
gation on the right of claimant to traverse the attachment 
affidavit. It was appropriate to the issue made. If there 
was the further issue of fraud, the presumption is that the 
Court charged upon it, and that the charge was right. The 
bill of exceptions should distinctly show the error complain- 
ed of, and that the issue on which the error was committed 
was made in the case. Justice to the Judge and to the other 
party require this. 

Judgment affirmed. 

VoL, XLix. 17, 
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ATLANTA AND RicnMonp Arr LINE RAILROAD Company, 
plaintiff in error, vx. MANGHAM & PRICKETT, defendants 


in error. 


. Where the plaintiffs proceeded to deliver cross-ties to the defendant 
under a written contract, one of the provisions of which was, in sub- 
stance, that in case of any dispute touching the contract, the parties 
waive any right of suit or any other remedy in law or otherwise, and 
the decision of the chief engineer of the defendant shall, in the nature 
of an award, be conclusive on the rights and claims of said parties, 
and said chief engineer decided against the plaintiffs upon a claim pre- 
sented by them, the award of the chief engineer was no more binding 
than the award of any other arbitrators selected by the parties. 

. The agreement of the parties should be construed to mean that they 


would abide a legal award. 

. As the General Assembly could not pass a law impairing the right of 
parties to appeal to the Courts to vacate an illegal award, the chief 
engineer of a railroad company cannot, by his award under such a con- 
tract as is presented in this case, impair that right. 


Constitutional law. Award. Before Judge Hopxrns. 
Fulton Superior Court. October Term, 1872. 


For the facts of this case, see the decision, 


Courier & Hoyt, by P. L. Mynartt, for plaintiff in error. 


PrepLes & Hower; B. H. Hitt & Son; T. P. WeEst- 
MORELAND, for defendants. 


Warner, Chief Justice. 


The plaintiffs brought an action against the defendant for 
the sum of $1,875 92, on an account stated for cross-ties fur- 
nished it. It appears in the record that the defendant elected 
to submit the facts and the law of the case to the presiding 
Judge, by not filing an issuable plea under oath, whereupon 
the Court appointed an auditor to ascertain the facts and re- 
port the same to the Court, under the provisions of the 3052d 
section of the Code. The parties appeared before the auditor 
and introduced evidence, without objection, so far as the record 
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shows. The defendant offered in evidence a written contract, 
signed by the parties, for the delivery of the cross-ties, con- 
taining the following stipulation: “The decision of the chief 
engineer of the company shall be final and conclusive in any 
dispute which may arise between the parties to this agreement 
relative to or touching the same, and each and every of said 
parties do hereby waive any rights of action, suit or suits, or 
any other remedy in law, or otherwise by virtue of said cov- 
enants, so that the decision of the chief engineer shall, in the 
nature of an award, be final and conclusive on the rights and 
claims ef said parties.” The chief engineer decided against 
the plaintiffs’ claim. On the trial before the auditor, the evi- 
dence showed that the chief engineer had made a clear mistake 
in his award as to the number of cross-ties which the plaintiffs 
had delivered, and which had been received by defendant, and 
the auditor so reported. The evidence before the auditor also 
showed that the chief engineer was a stockholder in the de- 
fendant’s company, and was, therefore, not a disinterested ar- 
bitrator, which fact was not known to the plaintiffs at the time 
of the execution of the contract, and so the auditor reported, 
and upon the evidence before him, also reported in favor of 
the plaintiffs’ demand. The Court affirmed the report of the 
auditor, by its judgment, to which the defendant excepted. 
There was no point made before this Court as to the facts, 
but the only point made here was as to the legal effect of the 
written contract not to resort to the Courts for redress, on the 
statement of facts disclosed in the record, the defendant insist- 
ing that the award of the chief engineer was conclusive as to 
the rights of the parties. The Constitution of this State de- 
clares that the right of the people to appeal to the Courts shall 
never be impaired. Ordinarily, this contract to abide the 
award of the chief engineer, as arbitrator, would be as binding 
on the parties as any other agreement of parties to abide the 
award of arbitrators, and no more. Whatever would be suffi- 
cient grounds to set aside an award in a Court of equity would 
be sufficient to set aside this award. If the award of the chief 
engineer was the result of mistake or fraud, or if he was an 
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interested party, his award may be attacked and set aside as 
well as any other award, and the plaintiffs had the clear con- 
stitutional right to resort to the Courts for that purpose, on 
the statement of facts contained in the record. 

In this State, parties may obtain the same relief against an 
award in a Court of law as in a Court of equity. An award 
of a chief engineer of a railroad, which is the result of acci- 
dent, fraud or mistake, or illegal for any other cause, is not so 
sacred and potent that it cannot be set aside by an appeal to 
the Courts. The agreement of the parties to abide the award 
of the chief engineer should be construed to mean that they 
would abide a legal award, and not an i//egal award, 

If the General Assembly could not pass a law impairing 
the right of parties to appeal to the Courts to get rid of an 
illegal award submitted to arbitrators by their agreement, the 
chief engineer of a railroad company eannot, by his award 
under this contract, impair the right of the plaintiffs to do so; 
it would be contrary to the publie policy of the State as de- 
clared in its fundamental law. There was no error in the 
judgment of the Court as to the law applicable to the uncon- 
tested facts found by the auditor, as the same appear in the 
record before us. 

Let the judgment of the Court below be affirmed. 


JoHN D. Fievp, Jr., plaintiff in error, vs. MaArtHa C. Mar- 
TIN, administratrix, defendant in error. 


1. Where one of two obligees in a bond for titles dies, the action for a 
breach of the bond, for not executing a deed as provided in the bond, 
may be brought in the name of the survivor. 

2. If the obligor in the bond, after its exeeution, sell the land to a third 
person, giving such person a bond for titles, puts him in possession, 
and receives the whole of the purchase money, it isa breach of the 
first bond, and no demand for a deed is necessary before action is 
brought. 

8. Although it may be necessary for the plaintiff to aver in his pleadings 
the fact that he is the survivor, as well as the facts as to the second 
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sale, in order to be entitled to prove them as a matter of right, yet if 
the testimony be admitted without objection, and no motion is made 
to withdraw it from the jury, he is entitled to the benefit of such testi- 
mony on a motion for a non-suit. 


Bond for titles. Demand. Joint obligees. Non-suit. 
Pleading. Before Judge Knigut, Lumpkin Superior Court. 
April Adjourned Term, 1873. 


This is the second time this controversy has been before 
the Supreme Court. See 46 Georgia Reports, 99. 

John D, Field, jr., brought complaint against Martha C. 
Martin, as administratrix upon the estate of William Martin, 
deceased, for $150 00, besides interest, alleged to be due upon 
a bond for titles, executed by said intestate, on November 
6th, 1847, by which he obligated himself to make to plaintiff 
and to David Nichols a warranty deed to certain lands, upon 
the payment to him of $150 00. The declaration set forth 
the payment of the purchase money, a demand for a deed to 
plaintiff, or a repayment of the purchase money, with interest, 
and a refusal of defendant to comply with either request. 

The plaintiff introduced the admission of the defendant, as 
to the demand and refusal alleged in the declaration. Also, 
the bond for titles to plaintiff and Nichols, and the receipt of 
intestate for the purchase money from the plaintiff. Also, 
bond for titles, covering the same land, from intestate to John 
Huff, dated October 27th, 1856. Also, the return of William 
Martin, the intestate, as the administrator upon the estate of 
David Nichols, deceased, showing claim to an undivided half 
interest in the aforesaid land. Also, a second return, showing 
that no property had come to his hands. 

John Huff testified that the bond executed by the intestate 
to him was genuine; that he paid the purchase money before 
Martin’s death ; that the lot, at the time of his purchase, was 
of the value of $200 00; that at the time of his purchase, 
the widow of Nichols was in possession, under Martin, but 
she gave up the place to him, and he has since retained pos- 
session. 
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Plaintiff closed. Defendant moved for a non-suit. The 
motion was sustained, and the plaintiff excepted. 


Wier Boyp; H. P. Bett, for plaintiff in error. 


W. P. Price, for defendant. 


TrIPPE, Judge. 


1. This case was before this Court, as reported in 46 Georgia, 
99. It was then in the names of John D. Field, jr., suing 
for himself and David Nichols, for the use of John D. Field, 
jr. It was held, that Nichols being dead, the suit could not 
go on in his name, the Court saying, “We will not say that 
Field may not, as survivor, bring au action on the bond, but 
he must show a breach,” ete. Upon the new trial that was 
had, plaintiff amended his declaration, by striking out the 
name of “Nichols, for the use,” ete., so that now it is in his 
own name. The rule is, that where one or more of several 
obligees, covenantees, partners, or others, having a joint legal 
interest in the contract, dies, the action must be brought in 
the name of the survivor: 1 Chitty on Pleadings, 11. This 
is a case of two joint obligees, and one being dead, the suit 
can be maintained in the name of the survivor. It was 
further held in 46 Georgia, supra, that the obligation of the 
bond was to make the title to both Field and Nichols ; and 
that a demand by Field to have a deed made to him, indi- 
vidually, although he may have paid all the money, and a 
refusal by the obligor so to make it, was no breach of the 
bond. 

2. Plaintiff, on the trial, proved that the obligor in the 
bond, in 1856, sold said land to one John Huff, and gave his 
bond for titles to Huff, and that Hutf had paid the purchase 
money, and claims this to be a breach of the bond. In Baynes 
vs. Bernhard, 12 Georgia, 150, it was decided, that in an 
action on a bond for titles, it is necessary to aver a demand, 
and prove it, or to aver a sufficient excuse for not making it, 
aud prove it. The fact in that case was, that the obligor 
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never had a title to the land which he bound himself to 
convey, and that was held a sufficient excuse. It was further 
stated in that decision, that where a vendor has incapacitated 
himself from executing a conveyance to the purchaser, it 
makes further action on his part unnecessary. He can, in 
such a case, maintain an action without even tendering the 
purchase money. Inability to comply with his covenant, is 
itself a breach. Various authorities are referred to in support 
of this proposition: 1 Sug. on Vendors, 275, 276, top page 
6 Am. Ed.; 1 Esp. eas., 189; 1 H. Black. 270; 6 Cow., 18. 
We recognize the reason of this principle, and that it is well 
founded in authority, and that it determines this case. The 
obligor in this bond, subsequent to its execution, sold the 
land to a third party, put him in possession, and received all 
the purchase money. ‘This certainly was in violation of, and 
a breach of the bond to plaintiff. The bond that he made to 
Huff, when he received the purchase money, was not only a 
color of title which, by possession for seven years, would be 
good against everybody; but the moment the obligor received 
the money, was as a perfect equity, as good against Martin as 
a formal deed executed with full solemnity. He was disabled 
from moving against Huff on account of his own act; and 
yet there was his bond outstanding to plaintiff. It was an 
act of hostility to, and in denial of his first bond, and rendered 
any action on the part of plaintiff, before bringing his suit, as 
unnecessary as if a deed had been made to Huff. 

3. It is true that there was no averment in the declaration 
of a breach, on the ground of the facts that were proven in 
reference to the sale to Huff, to-wit: the bond to him and re- 
ceipt of the purchase money from him. But the evidence was 
admitted without objection, there was no motion to withdraw 
it from the jury, and the case was dismissed after plaintiff had 
closed, on the grounds that the plaintiff could not maintain 
the action in his own name, and that a demand for title, to be 
made to himself, and a refusal so to do by obligor, was no 
breach of the bond. It may be necessary for plaintiff to 
amend his declaration and describe himself as survivor, and 
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also to allege the sale to Huff, ete. But he ought to be al- 
lowed the privilege so todo. The testimony showed both of 
these facts. Had there been a verdict for plaintiff, no motion 
in arrest of judgment could have been sustained for any defects 
in the pleading which could have been amended. The verdict 
would have cured such. If so, a non-suit or dismissal on 
these grounds was error. If the evidence would have sus- 
tained a verdict, and a verdict cured the defects, that was suf- 
ficient answer to a motion to dismiss. Had the admission of 
the testimony been objected to because the averments did not 
authorize it, or had a motion to rule it out after it was admit- 
ted on that ground, and no amendment been made to justify 
its introduction, then either motion would have been in order, 
and when sustained, a motion to dismiss might have been 
proper. But whilst the evidence was before the jury unob- 
jected to, the party introducing it was entitled to the benefit 
of it: See 39 Georgia, 708; Siesel & Brother vs. Harris, 48 
Georgia, 652. 
Let the judgment dismissing the case be reversed. 


E. GuTHMAN, plaintiff in error vs. M. T. CAsSTLEBERRY, 
defendant in error. 


1. Where the landlord occupied a room in the same building, immedi- 
ately over the store of the tenant, he is presumed to have known the 
condition of the roof better than the tenant, and notice by the tenant 
to the landlord to repair such roof is unnecessary to entitle the tenant 
to recoup the damages sustained by leakage as against a distress war- 
rant for rent. 

. The landlord is not liable to the tenant for damages to his goods, re- 
sulting from unforeseen and extraordinary causes, unless so stipulated 
in the contract at the time of renting. 


Landlord and tenant. Repairs. Notice. Recoupment. 
Before Judge Horxrys. Fulton Superior Court. April 
Term, 1873. 


For the facts of this case, see the decision. 
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SAMUEL WEIL, for plaintiff in error. 


JACKSON & CLARKE, for defendant. 


WARNER, Chief Justice. 


This was a distress warrant for rent sued out by the land- 
lord against his tenant. The defendant filed a counter-affida- 
vit denying that the rent claimed was due. On the trial of 
the issue in the Superior Court, the defendant alleged that 
his goods had been damaged to a greater amount than the 
rent claimed to be due, in consequence of the leaky condition 
of the roof of the storehouse rented, and sought to recoup 
the same against the plaintff’s demand. The jury, under the 
charge of the Court, found a verdict for the plaintiff. A 
motion was made for a new trial on the grounds set forth in 
the record, which was overruled, and the defendant excepted. 

It appears from the evidence in the record, that the leak in 
the roof of the store-house was occasioned by an extraordi- 
nary fall of snow, which filled up the gutters on the roof, and 
caused the same to overflow; that the same was repaired as 
soon as it could reasonably have been done by the landlord. 
When a branch of this same case was before this Court at 
the last term, it was held that if the landlord failed to repair 
the roof of the store-house (the landlord under the provisions 
of the Code, being bound to keep the rented premises in re- 
pairs) after. notice of its leaky condition, and the defendant’s 
goods were damaged thereby, he was entitled to recover such 
damages from the plaintiff and have the same deducted out 
of the amount of the rent claimed to be due, and that we 
think would be the proper rule when the tenant has the ex- 
clusive possession and control of the store-house rented. But 
in this case, the evidence shows that the landlord occupied 
the room immediately over the room occupied by the tenant 
in the same building, and therefore, must be presumed to have 
known the condition of the roof of the building as well or 
better than the tenant. In such a case, we are inclined to 
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hold that notice by the tenant to the landlord to repair the 
roof, would not have been necessary, and if it had been proved 
by the tenant on the trial, that the roof of the store-house was 
in such a condition as not to have protected the goods therein 
from water, under ordinary circumstances, that he would 
have been entitled to have recouped the damages sustained 
against the plaintiff’s claim for rent; but there is no evidence 
of that kind in the record which would have authorized the 
Court to have so charged the jury. If the tenant desires to 
protect himself from loss or damage by accidents which re- 
sult from unforeseen and extraordinary causes, he must so 
stipulate in his contract at the time of renting. There is no 
evidence in the record that the store-house was not in a ten- 
antable condition on account of the roof but for the extraor- 
dinary fall of snow which caused it to leak as before stated. 
The plaintiff’s own goods in the room above the one occupied 
by defendant were damaged more than defendants by the 
same cause. 
Let the judgment of the Court below be affirmed. 


Tuomas J. STALLINGS, executor, plaintiff in error, vs. WIL- 
Kins S, Ivey, administrator, e¢ a/., defendants in error. 


A sale of land by an administrator cum testamento annexo, made under 
an order of the Court of Ordinary, to pay the debts of the testator, 
where the estate is insolvent, discharges the land of the lien of the 
vendor for the unpaid purchase money, and the creditor must look to 
the proceeds in the hands of the representative of the estate. 


Administrator’s Sale. Vendor’s lien. Before Judge Davis. 
Walton Superior Court. February Term, 1871. 


Wilkins S. Ivey, as administrator cum testamento annexo, 
upon the estate of Mitchell Connor, deceased, filed his bill 
against the heirs and creditors, for the purpose of marshaling 
the assets. Upon this bill an issue was formed, as to whether 
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a certain tract of land, sold by the complainant, was subject 
to a vendor’s lien, in favor of Thomas J. and A. J. Stallings, 
as executors of William Stallings, deceased. 

The evidence made the following case: In 1858, Thomas 
J. and A. J. Stallings, as such executors, sold said land to 
Mitchell Connor, taking his note for the purchase money. 
Judgment was obtained on this note at the February Term, 
1861, of Walton Superior Court. After Connor’s death, 
application was made to the Court of Ordinary, by com- 
plainant, for leave to sell the lands of the deceased, for the 
purpose of paying debts and the expenses of administration. 
Leave was granted, and on November 6th, 1866, the sale was 
made, and Emily Connor, the widow of deceased, became the 
purchaser of the land sold to deceased by the executors of 
Stallings. Thomas J. Stallings read the following notice 
before said property, was bid off: 


“ GEORGIA—W Anton County. 

“To Wilkins S. Ivey, administrator of Mitchell Connor, deceased. 

“You are hereby notified that we, (?) A. J. Stallings, execu- 
tor of William Stallings, deceased, hold an execution against 
the said Mitchell Connor and Ganaway Durden, issued from 
the Superior Court for said county, and any sale made by 
you of the property in your hands, as said administrator, or 
any part thereof, will be made at your risk, as we shall hold 
the same subject to said fi. fa. 

“And notice is hereby given, that any purchaser of said 
property, purchases at his own risk, as we shall hold said 
property liable to pay said fi. fa., and shall proceed to have 
the same executed, as soon as we shall -be allowed by law to 
do so. Nov. 6, 1866. (Signed) 

“T. J. Srayrnes.” 


Verbal notice of a similar character was also given to the 
people in attendance upon the sale. Whether anything was 
said about the consideration of the judgment being the land 
about to be sold, the evidence was conflicting. Connor’s 
estate was shown to be insolvent. 


— 
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The Court charged the jury, in substance, that a purchaser 
under the above statement of facts, held the land subject to 
the vendor’s lien, for the unpaid purchase money. 

The jury returned a verdict in accordance with said charge. 

The complainant and the defendant, Emily Connor, moved 
for a new trial, upon the ground of error in the aforesaid 
charge. A new trial was granted, and Thomas J. Stallings, 
executor, excepted. 


Biuttups & Brosston; J.J. Fioyp, for plaintiff in error. 


Waker & McDanie_; CLARK & Pace, for defendants, 


TRIPPE, Judge. 


It is not necessary, under the decision we pronounce in this 
case, to determine the point whether the plaintiff in error could 
properly assert his claim of vendor’s lien against the land in 
the hands of Mrs. Connor, the widow and purchaser at admin- 
istrator’s sale, on a bill filed by the administrator to marshal 
the assets of the estate. If the sale by the administrator dis- 
placed the lien of Stallings, the vendor, the judgment of the 
Court below granting the new trial was right. We hold that 
the sale by the administrator in this case, it being made under 
an order of the Court of Ordinary for the payment of debts, 
and the estate insolvent, discharged the land of the lien of the 
vendor for the purchase money. 

In the case of Sims vs. Ferrill, 45 Georgia, 585, and Car- 
hart et al. vs. Vann, 46 Georgia, 389, it was decided that 
where an estate is insolvent, and land is sold by the adminis- 
trator or executor in the manner prescribed by law, such sale 
divests the lien of judgments obtained in the lifetime of the 
testator or intestate, and the creditor must look to the proceeds 
in the hands of the representative of the estate. The reasons 
assigned in Carhart vs. Vann for such a decision apply with 
equal force to the case of a vendor’s lien. There are certain 
classes of debts or claims against estates which rank, in pri- 
ority, the vendor’s lien, as well as the lien of judgments. 
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Funeral expenses, expenses of administration, a provision for 
the support of the family, (see Cole vs. Elfe, 23 Georgia, 235; 
38 Georgia, 264; Acts of 1838 and 1850; section 2530 of the 
Code,) and taxes, are all to be paid before any other claim. In 
Clements vs. Bostwick et al., 38 Georgia, 1, it was held that 
the fact of a vendor having a claim for unpaid purchase 
money, where title had vested in the husband, would not bar 
the widow’s right to dower in such land. Sections 1760 and 
1761 of the Code allow a widow, with the assent of the ex- 
ecutor or administrator, to elect a life estate in one-third of 
the proceeds of the sale of the land of her husband’s estate ; 
or, with the approval of the Ordinary, an absolute estate in 
such an amount of money as the commissioners may assign, 
and which amount shall be paid in preference to all other 
claims, out of the proceeds of the land. It was decided in 
Webb vs. Robinson et al., 14 Georgia, 216, that creditors who 
become such without notice of a vendor’s lien are protected 
against such lien. 

This array of debts or claims which have a priority over 
the vendor’s lien, as well as over judgment liens, shows the 
necessity, as was stated in the case of Carhart et al. vs. Vann, 
ut supra, in relation to the lien of judgments, “of allowing 
the administrator or executor to divest vendor’s liens by sale of 
the decedent’s property to pay the debts of the estate. Other- 
wise, the practical effect would be to give the vendor’s lien pri- 
ority over the classes hereinbefore named, for property would 
bring little or nothing at administrator’s sales, if liable to be 
afterward levied on and sold,” under a decree for the enforce- 
ment of the vendor’s lien. 

Another serious difficulty would exist if a contrary rule 
were held—a difficulty that would bar the whole policy of 
the law as to administrator’s sales. A vendor’s lien can only 
be asserted in equity. Such a creditor would be compelled to 
wait twelve months from the time of granting administration 
to commence suit. Then a suit in equity would be necessary. 
A decree would be required and a sale had under that decree. 
In the meantime the representative of the estate could do noth- 
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ing towards making a sale, however urgent the necessity might 
be to discharge those claims or debts which at last would be 
first paid, but which would be compelled to be brought into 
the suit in equity, so as to be protected by the decree of the 
Court in such a suit. Thus, in cases of debts of unquestioned 
priority, there would practically be a bill to marshal assets, 
with greatly increased expenses, and a delay seriously post- 
poning those who so properly are the first objects of the law’s 
bounty and protecting care. 

We can see no necessity for requiring such proceedings to 
be had, no principle demanding it, and no danger to the rights 
of a creditor having such a lien, under the decision we make. 
The administrator is a sworn officer or agent, acting under the 
judgment of a Court, with as well defined a line of duty 
pointed out by the law, as the sheriff or any other officer 
would have, and the rights of all parties in such cases could, 
with equal safety and a more speedy enjoyment, be secured in 
his hands. 

Judgment affirmed. 


R. A. LANspALE ef al., plaintiffs in error, vs. Perer F, 
Brown et. al., defendants in error. 


1. When a bill was filed, seeking the partition of a lot of land between 
tenants in common, and an account, the complainants claiming seven- 
eighths and the defendants one-eighth, and fails to show whether the 
defendants were in possession of a greater portion of the land than 
their share, or whether said defendants were holding adversely to the 
complainants, or anything going to show a liability on the part of the 
defendants, as tenants in common, to account for the rents and profits 
of the land, a demurrer thereto was properly sustained. 

. If the other allegations in the bill had been sufficient, the number of 
parties defendant might have been a good ground for equity jurisdic- 
tion to prevent a multiplicity of suits. 


Equity. Partition. Tenants in common. Multiplicity 
of suits. Before Judge Cuark. Sumter Superior Court. 
April Adjourned Term, 1873. 
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For the facts of this case, see the decision. 







C. T. Goon, for plaintiffs in error. 
W. A. Hawkins; B. P. Hous, for defendants, 
\ 


Warner, Chief Justice. 





























This case was a bill filed by the complainants against the 
defendants, praying for a partition of a lot of land in the 
county of Sumter, the complainants claiming seven-eights of lH 
the lot. The defendants demurred to the bill for want of | 
equity, which was sustained by the Court, and the com- | i 
plainants excepted. The object of the bill, as we understand | 
it, (though it is very difficult to say what is the precise object | 
of it, from the confused and imperfect allegations contained i 
therein) is to have a partition of the land between the com- | 
plainants and the defendants, as tenants in common, the 
complainants claiming seven-eighths of the land, and the 
defendants one-eighth thereof, and to have an account and i 


decree against the defendants for the rents and profits of the ii 
land. Whether the defendants are in possession of a greater Mi 


portion of the land than their one-eighth share would be, on 
a division, does not appear, nor does it appear that the 
defendants are holding adversely to the complainants, any i 
more of said land than one-eighth thereof, or that there has H 
ever been any actual ouster of complainants, as tenants in 
common, by the defendants, or anything going to show a 
liability on the part of the defendants, as tenants in common 
with the complainants, to account to them for the rents and 
profits of the land, nor does the bill clearly and affirmatively 
show such a state of facts as would entitle the complainants 
to come into a Court of equity to have a partition of the land, 
If the other allegations in the bill had been sufficient, the 
number of parties defendant might have been a good ground 
for equity jurisdiction to prevent a multiplicity of suits. 
Let the judgment of the Court below be affirmed. 
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Tuomas C, Wuirte ef al., plaintiffs in error, vs. WILLIAM 
M. Hastetr ef al., executors, defendants in error. 


1. Where, during the session of the Court, leave of absence for the term 
is granted to an attorney, and in a short time afterwards the attorney 
being present in Court, it was not error for the Judge, in order to pre- 
vent the continuance of a case in which such attorney was the leading 
counsel, to call the case for trial out of the regular order, unless it was 
made to appear that the attorney or his client was less prepared for 
trial on account of such leave of absence having been granted, or than 
they would be if the case were not called out of its order. 

. A defendant in execution who lodged with the levying sheriff, on the 
15th of September, 1871, an affidavit that the legal taxes on the debt 
had not been paid, which affidavit was made for the purpose of arrest- 
ing the sale, and did arrest the sale, and was prosecuted by the de- 
fendant to a trial as affidavits of illegality are tried, was liable, on the 
trial thereof, to the penalties provided by law for the filing of affidavits 
of illegality for delay only, provided the jury believed it was interposed 
for that purpose. 

. On the trial of such case, the only legal issue which, under any valid 
law, could have been before the jury, was whether such affidavit was 
filed for delay only ; and plaintiffs having attached to the execution an 
affidavit of the payment of taxes before the defendant filed his affidavit 
and proved the same on the trial, and the defendant offered no evi- 
dence, *‘ We, the jury, find for the plaintiffs ten per cent. damages,” 
was a legal verdict, and one that covered the whole issue. 

. Where, by agreement, an order was passed allowing either party to ex- 
cept to a decision to be rendered at Chambers within ten days, and the 
bill of exceptions was not certified within the time specified, but within 
thirty days, these facts constitute no ground to dismiss the writ of error, 
as the consent order did not deprive this Court of jurisdiction, what- 
ever effect it may have as between the parties. (R.) See end of Re- 


port. 


Leave of absence. LIllegality. Relief Act of 1870. Dam- 
ages. Practice in the Supreme Court. Before Judge ANn- 
DREWs. Elbert county. AtChambers. January 4th, 1873. 


An execution in favor of William M. Haslett and Elbert 
M. Rucker, as executors of Joseph Rucker, deceased, against 
Thomas C. White and J. S. White, based upon a judgment 
obtained in Elbert Superior Court on September 10th, 1866, 
for $1,809 88, principal, and $675 68, interest, was levied 
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upon the property of the defendants. The cause of action 
upon which said judgment was based accrued before June 
1st, 1865. On September 12th, 1871, the plaintiffs attached 
to the execution an affidavit as to the payment of taxes, in 
compliance with the provisions of the Relief Act of October 
13th, 1871. A counter-affidavit was filed by the defendant, 
Thomas C. White, and the papers were returned to the Supe- 
rior Court. 

The issue thus formed was called out of its regular order 
on the docket. J.D. Mathews, Esq., of counsel for the de- 
fendants, protested against proceeding with the case at that 
time, for the reasons that he had previously obtained leave of 
absence from the Court for the term, with the understanding 
that all cases in which he was leading counsel should be con- 
tinued, and was then accidentally in the Court-room ; that if 
called in its regular order, the case would not be reached in 
two days; that he would be compelled to abandon the defense. 

The Court ordered the case to proceed. Upon the statement 
of counsel for plaintiffs that he would ask damages as in cases 
of illegality, where the affidavit was made for delay only, Mr. 
Mathews remained in Court and represented the defense. 

Upon the trial, counsel for defendants insisted that the bur- 
den of proving that the taxes had been paid rested upon the 
plaintiffs in execution. The Court ruled to the contrary. 
Counsel for defendants stated that he was taken by surprise 
by the manner in which the case was called, and had no evi- 
dence to introduce. The plaintiffs were introduced and estab- 
lished the payment of the taxes. 

The Court charged the jury, in substance, that the affidavit 
of the defendant, filed under the 5th section of the Relief Act 
of 1870, was an affidavit of illegality to the fullest extent, 
and that they had the power to assess such damages, not ex- 
ceeding twenty-five per cent., as might seem reasonable and 
just, upon the principal debt, provided it should be made to 
appear that such affidavit was interposed for delay only. 

The jury returned the following verdict: “ We, the jury, 
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find for plaintiffs in fi. fa., ten per cent. damages, with costs 
of suit.” 

The defendants moved for a new trial upon the following 
grounds, to-wit : 

Ist. Because the Court erred in ordering said cause to trial 
under the circumstances above stated. 

2d. Because the Court erred in ruling that the burden of 
proof upon the issue, as to the payment of taxes, was on the 
defendants. 

3d. Because the Court erred in its charge. 

4th. Because the verdict did not cover the issues made by 
the pleadings. 

5th. Because the verdict was contrary to the law and the 

- evidence, | 

The motion was overruled and the defendants excepted. 

When the case was called in the Supreme Court, counsel 
for defendants in error moved to dismiss the same, because, as 
appeared from the bill of exceptions, a consent order of Court 
was taken confining each party to ten days from the decision 
upon the motion for a new trial, which was to be rendered in 
vacation, within which to except, whilst said bill of exceptions 
was certified and filed after the expiration of said specified 
time. It appeared that the certificate and filing was within 
thirty days from the rendition of the decision. 

The Court overruled the motion, holding that such consent 
order could not deprive the Supreme Court of jurisdiction, 
whatever effect it might have as between the parties. 

























J. D. Matuews; H. A. Roresuck, by CLark & Goss, for 
plaintiffs in error. 






Rosert Toomss, for defendants. 









TrIPPE, Judge. 


1. There is nothing in the record showing any possibility of 
damage to plaintiffs in error, on account of calling the case by 
the Court out of its regular order; or because, a short time 
previous, leave of absence had been granted to their counsel. 
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It was not claimed that the attorney or clients were less pre- 
pared for trial than they would have been, had such leave not 
been granted, or than they would be, if the case were not then 
called. 

2. The mere fact that an affidavit of illegality is based on 
grounds that are not good in law, or that it is filed under the 
provisions of an Act of the Legislature, which is finally pro- | 
nounced unconstitutional, does not prevent the plaintiff in 
execution from claiming damages, if it be made to appear on 
the trial, that it was interposed for delay only. If it is filed 1 
with the sheriff, as an affidavit of illegality, accepted by him, il 
as such, and the sale thereby arrested, and it is returned into | 
Court, is heard and tried as other like cases are tried, and the 
jury find that it was the purpose of the defendant to secure 
delay only, a case is made for damages. If the grounds set it 
forth be not only not good in law, but not true in fact, and | 
the defendant could have had good reasons, if he had made i 


inquiry of the sheriff as to the papers in the case, then lodged ‘| 
with him, to believe that the grounds were not true, and still I) 
prosecutes his affidavit to trial, and does not offer any evidence i 
to sustain even the truth of his allegations, he is clearly liable 1, 


to the penalties prescribed for the filing of affidavits of ille- it 
gality for delay only. | 
3. It is contended that the verdict of the jury being simply, Hq 
“We, the jury, find for the plaintiffs ten per cent. damages,” 
was illegal, because it did not cover the whole issue, in this, | 
that it did not find that the taxes had been paid. In the case i 
of Mitchell vs. Cothran & Elliott, decided at the January term, 
1873, not yet reported, it was held, that a verdict of a jury 
finding that the taxes on a debt contracted before June Ist, 
1865, had not been paid, is on an immaterial issue, * * * 
and that it was error in the Court to dismiss the plaintiff’s 
action for such non-payment. If such an issue be immaterial, | 
it was not necessary for the verdict to contain a finding upon 
it. The only legal issue that could have been before the jury | 
in this case, was, did defendants interpose the affidavit for i 
delay only? In finding damages, the jury decided affirma- | 
| 
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tively on that issue. The verdict legally implies that fact, 
and it covers the whole issue. 
Judgment affirmed. 


CoLquitr & Baaas et al., plaintiffs in error, vs. P. H. OLIVER, 

defendant in error. 

1, Where a verdict was rendered in the County Court prior to its abolish- 
ment, and an appeal entered after, but within the four days allowed by 
law. the judgment entered against the security on appeal on the second 
trial, was valid. 

2. The axeceptance of the appeal bond by the County Judge was a minis- 
terial and not a judicial act; It was nothing more than the transmis- 
sion of the unfinished business of the County Court to the Superior 
Court. 


County Court. Appeal. Judgment. Before Judge CLARK. 
Sumter Superior Court. April Adjourned Term, 1873. 


For the facts of this case, see the decision. 


W. B. Guerry; Hawkins & Guerry; B. P. Hous, 


for plaintiffs in error. 


C. T. GoopE; ALLEN Fort, by N. A. Suirn, for de- 
fendant. 


Warve_r, Chief Justice. 


On the 20th of July, 1868, a verdict was rendered in the 
County Court of Sumter, in favor of Oliver against Adams. 
On the 24th July, 1868, an appeal was taken by Adams, 
who executed his appeal bond before the County Judge, with 
Foster as his security, which was entered on the record book 
of said Court, and the case was transmitted to the Superior 
Court, in which a trial was had, and a verdict rendered against 
Adams on the appeal trial, upon which, judgment was entered 
against Adams, and Foster as his security on the appeal. 
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The property of Foster having been sold by the sheriff, and 
the money arising from the sale thereof being in the sheriffs 
hands, on a motion to distribute the same, Colquitt & Baggs, 
and others, being junior judgment creditors of Foster to 
Oliver’s judgment, moved the Court to set aside Oliver’s 
judgment obtained against Foster, as security on the appeal 
for Adams, on the ground that the judgment was void as to 
them, inasmuch as the appeal from the verdict in the County 
Court was taken, and the appeal bond executed before the 
County Judge after the County Court was abolished by the 
adoption of the Constitution of 1868, on the 21st day of July 
of that year. The Court refused the motion, and ordered the 
money in the hands of the sheriff to be paid to Oliver’s 
execution, which was the oldest. Whereupon, the other judg- 
ment creditors of Foster excepted. 

1. The verdict against Adams was rendered before the Coun- 
ty Court was abolished by the Constitution of 1868, and he 
then had the legal right to appeal therefrom within four days, 
by paying costs and giving security, which was done, and the 

ase transmitted to the Superior Court, as provided by law. 

2. The taking the bond and security by the County Judge, 
on the records of that Court, was a mere ministerial and not a 
judicial act ; it was nothing more than a transmission of the 
unfinished business of the County Court to the Superior Court, 
and, in our judgment, the appeal was not void, nor was the 
judgment rendered thereon in the Superior Court, against the 
security on the appeal, void, under the provisions of the Con- 
stitution of 1868. 

Let the judgment of the Court below be affirmed. 


JAMES P, Srmons, plaintiff in error, vs. DANIEL M. Byrp 
et al., defendants in error. 


1. A judgment was obtained against a party who died in the latter part of 
1863, testate, authorizing his executors to sell, either publicly or pri- 
vately, certain of his slaves. The executors qualified in December, 
1863. The judgment creditor, soon alter the qualification of the execu- 
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tors, urged them to sell the negroes, on account of the near approach 
of the Federal army. The executors refused, and hired out most of the 
negroes for 1864, but on the 6th of July, 1864, at the solicitation of the 
creditors, plaintiff included, defendants consented that they might be 
levied on and sold. A levy was made the next day on all the slaves, 
and they were taken in custody by the sheriff. In a few days, on ac- 
count of threatened raids by the Federal forces, the negroes, by con- 
sent of the parties, were sent off by a mutual agent. In a short time 
they returned, but nothing further appears to have been done with 
them by the sheriff or either of the parties: 

Held, That the executors are not liable to such levying ereditor for not 
having sold the slaves prior to the levy, it having been only seven 
months from the time of their qualification as executors, and after the 
levy was made, the negroes were in the custody of the law at the in- 
stance of the ereditor. 

2. Where an executor advances a support to the family of the deceased, 
although not specifically set apart by appraisers, he is entitled to be 
credited with it in accounting with the creditors and heirs, the burden 
being on him to show that it was a proper and necessary amount. 

3. A judgment creditor of a testator cannot recover in an action on the 
case against an executor for not selling certain articles of personal 
property, when the creditor had it in his power to levy on the same, 
more especially if it be not shown that they were lost to the estate by 
not being sold by the executor, and the executor points them out to 
the creditor and direets him to levy. 


Administrators and executors. Distribution. Execution. 
Levy. Before Judge Rice. Gwinnett Superior Court. March 
Term, 1873. 


This case was tried before Judge Davis, but the motion for 
a new trial was heard by Judge Rice, he having in the mean- 
time, come upon the bench. 

James P. Simmons brought case against Daniel M. Byrd 
and Amanda H. Cates for $10,000 00, damages alleged to 
have been sustained under the following circumstances: On 
December 7th, 1863, plaintiff was the owner of judgments 
against one Lodawick M. Cates, aggregating in amount to 
$6,124 58; Cates having died, the defendants, as executor 
and executrix of his will, took possession of his estate, the 
same being of the valne of $30,000 00, and more than suffi- 
cient to pay all debts and liabilities. The defendants have 
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wasted the assets until there is not now more than sufficient 
to pay the liens of a higher dignity than those of your peti- 
tioner. 

The defendants pleaded the general issue, and further, that 
the estate of Cates consisted almost entirely of negroes, which it 
was impossible to sell during the late war, except for Confeder- 
ate money, which the plaintiff refused to take upon his claims. 
The property, besides the negroes, was not sufficient for the 
year’s support of the family. The Federal forces were mak- 
ing raids through the country, which rendered negro property 
of little value. The plaintiff levied his executions upon the 
negroes, and they were placed in jail for safe-keeping, but 
they were subsequently, by his consent and direction, taken 
out of the county in order to prevent their capture by raiding 
parties, where they remained until slavery ceased to exist. 

The facts disclosed by the proof were substantially as fol- 
lows: 

Lodawick M. Cates died in September, 1863, leaving a will 
which authorized his executor and executrix to sell, either pub- 
licly or privately, certain slaves. The defendants qualified as 
executor and executrix on December 7th, 1863, and assumed 
control of the estate. The plaintiff urged the defendants to 
sell the negroes, on account of the near approach of the Fed- 
eral army. This they refused to do, and hired out most of 
the negroes for the year 1864; but on July 6th, 1864, at the 
solicitation of the creditors of the estate, the plaintiff inclu- 
ded, consented that they might be levied on and sold. They 
were accordingly levied on under one of the plaintiff’s execu- 
tions and went into the custody of the sheriff. Shortly there- 
after, on account of the approach of the Federal forces, by 
consent of all parties interested, the negroes were sent out of 
the county. Upon their return, nothing further seems to have 
been done by the sheriff, the plaintiff or the defendants. 

The defendant, Byrd, used the hire of the negroes, with 
about $500 00 of his own money, for the support of the fam- 
ily of testator. There was no evidence of the usual year’s 
support having been set apart by appraisers. 
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Much additional evidence was introduced which is thought 
to be unnecessary to an understanding of the decision, and is, 
therefore, omitted. 

The jury returned a verdict for the defendants. The plain- 
tiff moved for a new trial, because the verdict was contrary to 
the law and the evidence. 


JAMES P. Srumons; Winn & Srmons; HILLyYer & 
Brotue_R, for plaintiff in error. 


CiarK & Pace; J. N. GLENN; N. L. Hutcuns, for de- 
fendants. 


TripPe, Judge. 


1. It is sought in this case to hold the executor liable to a 
judgment creditor of his testator, for not selling the slaves of 
the estate within less than seven months after his qualifica- 
tion as executor. The special reason assigned as making it a 
guilty default on the part of the executor in not so selling is, 
that the negroes were in danger of being lost to the estate and 
to the creditors, on account of the near approach of the Federal 
army to the section where the negroes were. We do not think 
this shows such negligence by the executor as to make him 
responsible for the loss of the slaves by emancipation, which 
occurred about nine or ten months thereafter. The slaves 
were not captured or taken by the Federal army. They were 
levied on by general consent, plaintiff included, and at his 
instance. By general consent the negroes were sent off to 
prevent capture. When so sent off they were under levy, in 
the custody of the law, and it seems that afterwards all parties 
were quiet; nothing done under the levy; and the whole 
matter was closed by the emancipation of the slaves in some 
six or eight months after their return. It would be a cruel 
hardship on the executor to make him responsible for not 
selling the slaves in seven months after he took letters. He 
was qualified as executor in the latter part of 1863. He had 
at once to decide whether he would hire them for the next 
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year or sell them. He decided to hire them, and did hire a 
large portion, working some on the farm belonging to the 
estate. This was not such an abuse of his power or discretion 
as to make him responsible for their loss, because, within four 
months after the expiration of the next year, the slaves were 
lost by the act of the government. After the levy in July, 
1864, and that, too, by consent of the executor, and by the 
act or direction of the plaintiff, the negroes were in the custody 
of the law, for it seems that the levy was never dismissed. 

2. It is also claimed that the widow and family of the testator 
consumed a portion of the estate furnished them by the execu- 
tor, and that twelve months’ support and maintenance had 
not been assigned them by appraisers, so as to authorize such 
use of it. We do not think that it is absolutely necessary 
that there should be a formal assignment made of a twelve 
months’ support and maintenance to the family of a deceased 
person, to entitle the representative of the estate to a credit of 
what he may have allowed or given them for such support. 
It would, of course, be incumbent on him to show that what 
he had so furnished was reasonable and proper. He takes 
the hazard ; but if he only furnish what the law would compel 
him to furnish, he is to be protected. We think this is not 
only consistent with the cases of Blassingame et al., vs. Rose 
et al., 34 Georgia, 418, and Wells vs. Wilder, 36 Georgia, 194, 
but is almost necessarily the result of those decisions. 

3. There were a few articles of property not sold or consumed 
by the family, and which were left with the widow, who was 
also executrix. The executor pointed them out to the creditor 
and directed him to levy. The creditor did not do so, and 
claims in this action, that the executor is liable therefor. The 
most there is in this point seems to be, that there must have 
been a dispute between the creditor and executor as to who 
should perform the ungracious task, so to call it, of selling, or 
having sold, the remnant of a once valuable estate. The 
creditor would not levy on it, and seeks, in an action on the 
case, to hold the executor responsible because he did not. It 
does not appear that the items of property have been lost to 
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the estate, or as yet lost to the creditor, on account of the 
executor’s not selling. There is no return on the plaintiff’s 
execution of nulla bona, and how can he expect to recover for 
a devastavit by the executor without proof of the waste? We 
do not think the evidence on this point shows that the executor 
is responsible. 

Judgment affirmed. 


R. H. Powe.u et al., plaintiffs in error, vs. SarAH LAwson, 
defendant in error. 


1. The sheriff, under a writ of possession based upon a judgment ren- 
dered in an action of ejectment, has no authority to receive an aftidavit 
from a person not a party to said suit, to the effect that she did not hold 
possession of the land as tenant under the plaintiff or defendant in 
ejectment, ‘‘ or any one else.”’ 

. Where, upon the trial of a case arising under the forcible entry and 
detainer law, the jury reported to the presiding Justice that they could 
not agree upon a verdict, and the magistrate told them that they must 
agree or he would take them with him to Blakely, and the jury subse- 
quently returned a verdict for the defendant, but upon being polled, 
two of them stated that they had consented to the verdict, but had not 
agreed to it, and the Justice received the verdict over the objections of 
the plaintiffs: 

Held, That the proceeding was illegal. 


Ejectment. Forcible entry and detainer. Practice. Ver- 
dict. Jury. Certiorari. Before Judge HARRELL. Early 
County. At Chambers. September 13th, 1872. 


For the facts of this case, see the decision. 
R. H. PowE tt, by brief, for plaintiffs in error. 


Swann & CarTLeDGE, by A. Hoop, for defendant. 


WARNER, Chief Justice. 


This was an application to the Judge of the Superior Court 
for a writ of certiorari, which was refused, and the plaintiffs 
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excepted. It appears from the allegations in the plaintiffs’ 
petition for certiorari that the plaintiffs were the joint owners 
of a lot of land; that at the October term of Early Superior 
Court, 1871, Hill, one of the plaintiffs, recovered the lot of 
land by an action of ejectment brought by him against one 
Evans, who was in possession of it; that plaintiffs consented 
for Evans to remain in possession of the land, as their tenant, 
until he could gather his crop. About the 1st of November 
of that year, Evans went out and abandoned the possession 
of the land, but a day or two before Evans went out, Mrs. 
Lawson, the defendant, went into the possession of it. A writ 
of possession was issued by the clerk of the Superior Court 
to execute the judgment rendered in the ejectment suit in fa- 
vor of Hill against Evans, commanding the sheriff to put the 
plaintiff in possession of the land. When the sheriff went 
to execute the writ, he found the defendant, Mrs. Lawson, in 
possession of the land, who refused to give possession to the 
plaintiff, and made an affidavit that she did not hold posses- 
session as tenant under Evans, Hill, or any one else, and ten- 
dered the same to the sheriff, who took the affidavit, returned 
it to the Superior Court, and left her in possession. 

1. We are not aware of any provision in the Code of this State 
which would have authorized the sheriff to have received the 
counter-affidavit of Mrs. Lawson to the writ of possession, 
who was not a party thereto, and thus create an issue to be 
tried thereon in the Superior Court, by returning the papers 
to that Court, as was done by the sheriff in this case. The 
writ of possession placed in the hands of the sheriff, only au- 
thorized him to dispossess the defendant in the ejectment suit, 
and those claiming under him: Code, 3583. 

2. The plaintiffs, however, proceeded against Mrs. Lawson, 
the defendant, for forcible entry and detainer, as provided by 
the 4014th section of the Code. On the trial of that issue be- 
fore the Justice and jury summoned to try the same, it did not 
appear from the evidence in the record how or in what manner 
Mrs. Lawson got possession of the land; there is no evidence 
of any forcible entry thereon by her. There is some evidence, 
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however, of a forcible detainer of the premises by the defendant, 
that when one of the plaintiffs demanded possession thereof, he 
was ordered off by the occupants of the house. The jury found 
a verdict for the defendant, and if the trial had been legally 
conducted before the Justice, there would have been no error 
in the refusal of the Court to grant the certiorari, on the 
ground that the verdict was contrary to the evidence ; in other 
words, this Court would not have controlled the discretion of 
the presiding Judge in refusing to sanction the certiorari on 
that ground. But the trial was not legally conducted, and 
we cannot sanction and maintain a verdict rendered under the 
facts and circumstances disclosed in the record. It appears 
that after the jury had retired to consider the case and make 
up their verdict, they reported to the Justice that they could 
not agree on a verdict ; whereupon, the Justice told them that 
they must agree, or he would take them with him to Blakely. 
The jury then retired, and after staying out until about sun- 
down, brought in a verdict for the defendant. On the jury 
being polled, two of them said that they consented to the ver- 
diet, but that they did not agree to it. The plaintiffs objected 
to the verdict being received, but the Justice overruled the 
objection and received the verdict. 
Let the judgment of the Court below be reversed. 


Epwarp C. Murpuy e¢ al., plaintiffs in error, vs. SAMUEL 
Harris, defendant in error. 


There was no abuse of discretion by the Court below in granting the new 
trial in this case. 


New trial. Before Judge Hopkins. Fulton Superior 
Court. October Term, 1872. 


Samuel Harris brought trespass against Edward C. Murphy 
and George W. Anderson, alleging that the defendants had 
unlawfully arrested and imprisoned him in the calaboose of 
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the city of Atlanta, and while thus detained, had robbed him 
of $50 00, by threats of prosecuting and sending his son to 
the penitentiary, whereby he was injured and damaged 
$5,000 00. The defendants pleaded the general issue. 

Upon the trial substantially the following evidence was 
introduced : 

Samuel Harris, the plaintiff, testified as follows: Was 
arrested by the defendant, Murphy, in August, 1869; had 
been to a pond near Grenville’s mill to fill up his water-cart ; 
took off his coat and left it there; in the pocket was $200 00; 
his son, Harry, was with him; filled the boy’s barrel with 
water and sent him off, then he followed ; never thought of 
his coat until he arrived on Whitehall street ; his son emptied 
his water first and went back to the pond ; plaintiff told him 
about the coat; when he went back, met his son about ten 
steps from the pond with his load of water; his son said, 
“Father, it is not here;” followed his son back to town, met 
the defendant, Murphy, and told him he would give him 
$50 00 to recover his coat and the $200 00 in it; Murphy 
told him to bring his horse ; he went off down the road ; saw 
him no more for two or three hours; his son got the coat ; 
met policeman Hinton, who was with Murphy; told him he 
had got his coat; run his hand in his pocket and told Hinton 
to tell Murphy to come to him and he would satisfy him for 
his trouble; soon after, met Murphy with his son, Harry ; 
Murphy said, “halt, I want my $50 00;” plaintiff said, “Mr. 
Murphy, you never got my coat—if you had gotten it and 
brought it, I would have given you $50 00;” he said, “your 
son stole it ;’ I said he did no such thing ; Capt. Anderson 
then said, “he claims the reward.” Murphy said, “come on ;” 
we went to Bradfield’s drug store ; plaintiff started to go out ; 
Murphy said, “hold on ;” two policemen came, and Murphy 
said, “take them to the guard-house ;” plaintiff said, “what 
have I done; I will give bond ;” two policemen carried them 
to the guard-house and locked them up; put them in different 
rooms ; staid there twenty-five or thirty minutes; Murphy 
came and said to the two policemen, “take them to Boggus’ office 
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quick ;” when plaintiff got there, found Murphy there; he 
said, “I want my $50 00;” plaintiff said he could not give it, 
as he never got his coat; he said, “if you don’t, I will write a 
warrant and send your son to the penitentiary ;” plaintiff 
said, “good God, will you do that?” Murphy went to dinner, 
and said to defendant, Anderson, “get that $50 00 for me—if 
he don’t pay it keep his son, and I will send him to the peni- 
tentiary ;” he paid the money ; Capt. Anderson said, “I have 
nothing to do with it, I must do as Murphy says ;” he said 
to me, after receiving the money, “go and get some friends, 
some attorneys, and tell them how Murphy has acted with 
you;” I believe he said, “you ought to keep the money in 
your pocket.” I staid two hours in Boggus’ office; he would 
not let plaintiff go out ; they never took out a warrant ; they 
threatened to do so; plaintiff’s wife was there crying ; she 
said, “pay the $50 00, and let us get out of this trouble ;” 
have been before the grand jury and given evidence in this 
case; it was about nine o’clock when he first told Murphy 
about his coat; it was about an hour before his son brought 
his coat to’ him; Murphy was captain of the police, and 
Anderson lieutenant under him; it was the second time his 
son went back to the pond when he got the coat; he was 
three or four hundred yards from the pond when he met him 
with the coat, and the money was in the pocket; paid the 
money to Captain Anderson ; Anderson did not force him to 
pay it; Murphy forced him; his wife said pay it, as she was in 
so much trouble; it was after Anderson got the money he 
told him to go to a lawyer; Anderson did not tell him he 
would not receive it, unless he paid it freely and voluntarily. 

E. C. Murphy, defendant, testified as follows: He met 
plaintiff on Alabama street; said he had been robbed ; that 
he had $200 00 in his coat pocket; that he had left his coat 
at the pond from which he was hauling water ; that he would 
give defendant $50 00 if he would get it for him ; told him to 
keep his mouth shut and he would put the right man on it 
and get it if it was in town; sent for Captain Anderson and 
told him the circumstances; he (Murphy) went to the pond 
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and learned that no one had been there except an old one- 
armed man, and found that he was at home at the time plain- 
tiff left ; after riding about much and inquiring, became satis- 
fied that the little negro who was plaintiff’s son, had stolen 
the coat, and ordered him arrested ; policeman Hinton arrested 
another little negro with plaintiff’s son, and all went up 
Whitehall street and met plaintiff near a doctor’s store; or- 
dered some policemen to take them to the guard-house and he 
would take the case to Boggus’ Court; he sent them to the 
guard-house because the boy said the money came from the 
“rag boys ;” hunted for the rag boys; no one had seen them 
around there. In the meantime, plaintiff and his boy had 
been sent to the guard-house ; sent for them to be brought to 
Boggus’ office; they had not been at the guard-house longer 
than fifteen or twenty minutes; he had not intended to have 
them kept at the guard-house long; told Boggus to fill out a 
warrant for robbery against plaintiff’s son; Boggus did not 
know how to write it; plaintiff was in the room at the time; 
had not been to dinner ; left the case with Captain Anderson ; 
said he would go to dinner, and when he returned would pros- 
ecute the case; had intended putting plaintiff on the stand as 
a witness against the boy, not then knowing he was his son ; 
was not present when the money was paid; when he came 
back to the office the case was put off; did not know whether 
warrant was taken against the boy or not; left instructions 
with Anderson to have the warrant made out; did not swear 
out a warrant himself; did not think he told Anderson not to 
turn them loose unless $50 00 was paid. Arrested plaintiff 
because he wanted him as a witness; did not want to go over 
the town for him; did not know, until he met plaintiff at the 
drug store, that the boy was his son; sent them to the guard- 
house after that; he never ordered them locked up; ordered 
them to the guard-house. There was a magistrate’s office over 
James’ Bank; Bogegus’ office was further from the place of 
arrest than that office ; ordered them to the guard-house until 
he got the rag boys and other witnesses. Never took (Harry) 
him in the back room of Boggus’ office and told him if he 
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would admit that he took the coat and money, would turn him 
loose ; told them in the office to hurry up and do what they 
were going to do, to have things investigated ; the money was 
divided between three: myself, Captain Anderson and John- 
son; I got $20 00; there was an account standing between 
Anderson and me. I was chief of police ; Anderson was cap- 
tain under me; Hutchins was a policeman; Boggus was a 
Justice of the Peace. Never told plaintiff, in Boggus’ office, 
that if he did not pay the $50 00 he would send his son to 
the penitentiary ; told him it would be a penitentiary offense 
if proven on him; he did not get his coat, but was instrumen- 
tal in getting it ; was so close on the boy that he brought it up. 
Did not consider plaintiff a prisoner in Boggus’ office ; would 
have allowed him to go; could have gone when he pleased ; 
took him there for a witness. 

George W. Anderson, defendant, testified as follows: About 
nine o’clock, Murphy told him of the case; told him that the 
old man had lost his money at the pond, and offered $50 00 
if he would get it; Murphy had been there and fixed it on a 
boy who was hauling water; we went out, met him and sent 
him to the guard-house ; went with Murphy to Boggus’ office; 
asked the old man what he was going to do, as Murphy was 
going to get a warrant for the young man ; after discussing the 
matter a while, Murphy said he was going to dinner, and said 
to me, “ You can arrange the matter; I will have him here; 
get a warrant out, and when I get back I will sign it.” Mur- 
phy then went out. Do not remember whether the old man’s 
wife was there or not; she pulled out the money and wanted 
plaintiff to pay it; he said he did not think it was right to 
pay it; defendant said, “Sam, if you don’t think it right, go 
and consult a lawyer, and if it is not right, I don’t want it ;” 
the old lady said, “pay it ;” plaintiff said, “yes, I will pay 
it ;” defendant said, “if I receive it, you pay it voluntarily, 
that is the understanding ;” told him to go out and consult a 
lawyer; the money was then lying on the table; there were 
no threats whatever made; gave him areceipt for the money ; 
can hardly say what became of the money ; don’t know wheth- 
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er he got any of the money or not; there was an understand- 
ing with Murphy as to dividing such money ; his recollection 
is that they divided it; had no particular rule when they got 
a reward ; sometimes he would get one-half, sometimes one- 
third ; could not say that he got any of this money.; it was his 
understanding that the $50 00 was to be paid or his son must 
be prosecuted ; that the payment of the $50 00 was a discharge 
of the parties ; plaintiff paid the $50 00, and they were allow- 
ed to go; if he had not paid the $50 00, should have held 
him until Murphy came back. When parties were sent to 
the guard-house, they were sometimes locked up and some- 
times not; parties were sometimes put in different rooms to 
investigate things. Plaintiff and his son were in the streets 
sprinkling water, in the regular course of business ; it was 
a common occurrence to take witnesses to the guard-house 
without making them prisoners ; Murphy did not tell him to 
hold the old man there until the money was paid. 

Policeman Hinton testified as follows: Murphy told him 
that the old man had lost his pocket-book and $200 00 in it, 
and that he offered $50 00 for its recovery, and wanted wit- 
ness to go with him to hunt it; sometime afterwards met the 
old man, and he told him he had got his coat, that his son 
had brought it to him, that he had got his money, and wanted 
to know what he charged for his trouble; told him nothing, 
and referred him to Murphy; told Murphy that the old 
man had got his coat, and how he got it; Murphy said the 
boy had stolen the coat, “let us go and arrest him ;” Murphy 
said, “take the old man along as a witness ;” witness had 
before arrested another boy for stealing, and they all were 
carried to the guard-house ; it was his understanding that the 
old man was to go along as a witness. 

M. J. Ivey testified as follows: Was in the office of the 
Justice of the Peace, Boggus, when Anderson, Murphy, the 
old man (plaintiff) and his son, were there; while there, heard 
the question asked as to what was the proper offense to be 
charged against the boy; after some time Murphy left; the 
money was paid by the old man over to Anderson ; Anderson 
VoL, xix. 19, 
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said he would not receive it, unless paid voluntarily ; he was 
called to witness the fact that the same was paid voluntarily ; 
Anderson gave a receipt for the money ; think it was under- 
stood that he was to go when the money was paid. 

McAfee, for plaintiff, testified as follows: Saw the 
parties in Boggus’ office ; gathered from the conversation of 
all the parties that plaintiff’s son had been arrested by the 
police, charged with stealing the coat and money of his father, 
and that Murphy claimed $5000 from the old man as a 
reward he had offered for the recovery of coat and money ; 
the old man claimed he ought not to pay it, because his son 
had brought the coat and money to him; understood that if 
the $50 00 was paid the boy would be turned loose, if not, he 
would be prosecuted ; did not hear Anderson say anything ; 
did not know anything of the payment of the money ; did not 
know whether the old man was under arrest or not; they 
were all in the office together. 

Harry Harris testified as follows: He found the coat in the 
bosom of a rag-boy ; asked what was that in his bosom? boy 
said it was none of his damned business ; he struck him, and 
took the coat from him; went and gave the coat to his father; 
met Murphy, who told him to get off his sprinkler, and said, 
I arrest you for stealing your father’s coat ; Hinton arrested 
him and carried him to the drug store ; afterwards, Wooten, a 
policeman, came along, and Murphy said, take them to the 
guard-house ; afterwards were carried to Boggus’ office, when 
Murphy said, get out a warrant for that boy for stealing his 
father’s coat; Murphy carried him in a private room, and 
said if he would say he stole the coat he would let him go; 
Murphy said he was going to dinner, and told Anderson not 
to turn the boy loose until he got the $50 00; Murphy said, 
“take charge of them, and if Sam. paid $50 00, to turn them 
loose.” 

The jury returned a verdict for the defendants. The plain- 
tiff moved for a new trial, upon the ground that the verdict 
was contrary to the law and the evidence. The motion was 
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sustained and a new trial was ordered. Whereupon, the de- 
fendants excepted. 


Hit & CANDLER, for plaintiffs in error. 
TurAsHeR & TurasHeER; W. A. TIGNER, for defendant. 


TRIPPE, Judge. 


This Court has frequently held that the rule is more liberal 
in reviewing the question whether the Court below has abused 
its discretion in deciding a motion for a new trial, where the 
same has been granted, than in the case of a refusal to grant 
such motion. In this case, we are satisfied that there was no 
such abuse. As the case is to be tried de novo on its merits, 
under the evidence, and as that is the sole question in it, we 
forbear to discuss it, and leave it to be again submitted to a 
jury, unbiased by anything we might say. 

Judgment affirmed. 


TooLe & SHEMPHERT, plaintiffs in error, vs. WriL1AM P, 
JoweErs, defendant in error. 


1. An affidavit made to foreclose a merchant’s lien, under the 1977th sec- 
tion of the Code, must state that the deponent is either a factor or a 
merchant, and that, as such, he has furnished either provisions or com- 
mercial manures, or both, to the defendant, and also the terms upon 
which said supplies were furnished. 

2. Proceedings to foreclose the lien must be commenced within one year 
after the debt becomes due. 

3. The fact that the defendant had replevied the property by giving bond 
and security, did not deprive him of the right to move to dismiss the 
proceedings, he having alleged in his counter-affidavit that they were 
void under the law. 


Factor’s lien. Affidavit. Statute of limitations. “Estop- 
pel. Before Judge CLARK. Webster Superior Court. March 
Term, 1873. 


For the facts of this case, see the decision. 
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W. A. Hawks, for plaintiffs in error. 


Hawkins, Guerry & Hous; ALLEN Fort, for de- 
fendant. 


Warner, Chief Justice. 


This was a proceeding on the part of the plaintiffs against 
the defendant to enforce a merchant’s lien, under the provis- 
ions of the 1977th section of the Code. The lien of the plain- 
tiffs is founded on an instrument executed by the defendant to 
the plaintiffs on his growing crop, pledging the same for the 
payment of two drafts drawn by the defendant upon the plain- 
tiffs for advances made by them to him. The affidavit of the 
plaintiffs foreclosing the lien states that the defendant is in- 
debted to them the sum of $536 45, for supplies furnished 
him to make a crop for the years 1870 and 1871, but does not 
state that the defendant was indebted to them for provisions 
or commercial manures furnished him by agreement between 
them. The defendant made a counter-affidavit, and stated 
therein, amongst other things, that the affidavit made by the 
plaintiffs to foreclose the lien was made more than twelve 
months after the same became due, and that the execution was 
void under the law. On the trial of the issue in the Superior 
Court, when the plaintiffs offered in evidence the lien fi. fa., 
and the levy thereon upon the defendant’s property, the de- 
fendant objected thereto, on the ground that the fi. fa. and 
proceedings to foreclose the lien were void. Whereupon, the 
Court dismissed the proceedings, refused to allow the plaintiffs 
to amend their affidavit, and the plaintiffs excepted. 

1. We find no error in the rulings of the Court in this case, 
on the facts as disclosed in the record: Saulsbury vs. Eason ; 
Pierce vs. Pattishal, decided at the last term, not yet reported. 
In the last case cited, it was held that to create a lien under 
the 1977th section of the Code, and have the same enforced 
as steamboat liens on the growing crops of farmers, the plain- 
tiff must allege in his affidavit that he is either a factor or a 
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merchant, and that, as such, he has furnished either provisions 
or commercial manures, or both, upon such terms as may have 
been agreed on by the parties. 

2. Besides, in the case now before the Court, the alleged 
lien claim was not prosecuted within one year after the debt 
became due, as is apparent from the date of the maturity of 
the drafts set forth in the record. 

3. The fact that the defendant had replevied the property 
levied on to satisfy the lien fi. fa. by giving his bond, with 
security, did not deprive the defendant of his legal right to 
make the motion to dismiss the proceedings, he having alleged 
in his counter-affidavit that the same were void under the 
law. 

Let the judgment of the Court below be affirmed. 


WILiLIAM O’HALvLorRAN, plaintiff in error, vs, ELLEN O’HAL- 
LORAN, defendant in error. 

The verdict in this case, granting a total divorce, was not contrary to the 
evidence, or to law, or to the weight of the evidence, and where the 
property which is given by the verdict to the wife and children—she 
being the libellant—was the property of the wife at the time of filing 
the libel, it is not on that ground liable to be objected to by the husband. 
If the giving to the children an interest in such property could be 
excepted to, it was a matter of which the libellant only could complain, 
and not the defendant. 


Divorce. New trial. Before Judge Hopkins. Fulton 
Superior Court. October Term, 1873. 


Ellen O'Halloran filed her libel for divorce against William 
O’Halloran, alleging adultery, cruel treatment, and habitual 
drunkenness. The following schedule of property possessed 
by petitioner, at the time of the separation, was annexed : 

Ist. Household and kitchen furniture of value of $350 00. 

2d. One-half lot of land, part of lot one hundred and 
eleven, in the fourteenth district of originally Henry, now 
Fulton county, of the value in specie of $2,000 00. 
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The record fails to disclose the plea of the defendant. 

The evidence made out a clear case of cruel treatment and 
habitual drunkenness on the part of defendant. It also dis- 
closed that the petitioner had two children by the defendant, 
a boy six years of age, and a girl three and a half; that the 
land set forth in said schedule belonged to petitioner. 

The jury rendering the final verdict of divorce, gave all of 
the land specified in said schedule to the petitioner and her 
two children. 

The defendant moved for a new trial, because the verdict 
was contrary to evidence, law and equity. The motion was 
overruled, and the defendant excepted. 


Hitt & CanpD_er, for plaintiff in error. 


L. E. BLEcKLEY, for defendant. 


TRIPPE, Judge. 


This case was not argued before this Court, and as the sole 
ground in the motion for a new trial is that the verdict is 
against law and evidence, we have searched the record to 
ascertain if the verdict was authorized by the evidence. There 
can be no doubt that the testimony justifies the granting a 
total divorce, under the law, if the jury thought it proper so 
to find. It was in proof that the land in the schedule was the 
property of the wife at the time of filing the libel, and the 
jury gave it to her and the children. It was not wrong to 
allow the wife to keep what was already hers, when the hus- 
band had proved himself unworthy of her. As to the interest 
given to the children, that was a matter for the wife to com- 
plain of, if anybody could complain. The husband, in this 
case, cannot object that the children were let in to share their 
mother’s property. It appeared from the wife’s testimony 
that she was willing for her husband to have a portion. This 
she stated herself. But the jury would not be as liberal to 
him as she said she was willing to be, and we do not think 
they were wrong. It might be a question whether they could 
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have given a part of the wife’s property to the husband. By 
her consent, probably, all difficulty could have been avoided. 
But the jury did not feel justified in so doing. Under the 
evidence showing such cruelty and drunkenness, no one has a 
right to complain that the wife’s land was secured to her and 
their children. 

Judgment affirmed. 


M. E. DANTEL, administratrix, plaintiff in error, vs. OLIVER 
P. Foster, administrator, defendant in error. 

1. The leave of absence of counsel does not extend to any other cases 
than those in which he appears to be of counsel on the dockets of the 
Court. 

. Where a new trial was granted on an agreed state of facts, which judg- 
ment was reversed in this Court, it is competent for the movant to 
amend his motion before the judgment of this Court is made the judg- 
ment of the Superior Court, by showing that the facts were agreed to 
under a mistake as to their truth. 

. When a judgment has been affirmed on a statement of facts contained 
in the bill of exceptions, a different question might arise, but in this 
case the judgment was reversed, and the whole case was open for fur- 
ther investigation, and the truth may be shown. 


Attorneys. Leave of absence. Practice in the Superior 
Court. Amendment. New trial. Judgment. Estoppel. 
Before Judge CLark. Sumter Superior Court. October 
Term, 1872. 


For the facts of this case, see the decision. 
W. A. Hawkins; N. A. Smitn, for plaintiff in error. 
C. T. Goong, for defendant. 


Warner, Chief Justice. 


On the 21st day of December, 1867, the plaintiff brought: 
his action against the defendant in the County Court of Sum- 
ter, on a receipt for ten bales of cotton, which the defendant 
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was to return in like quality and weight, as specified in the 
receipt, which was dated 15th November, 1860. A trial was 
had in the County Court and a verdict rendered for the plain- 
tiff for the sum of $1,500 00, and a judgment entered thereon. 
After the adoption of the Constitution of 1868, abolishing the 
County Court, the records and papers appertaining thereto 
were transferred to the Superior Court, and at the April term, 
1869, of the latter Court, a motion was made for a new trial 
in the case, on the grounds that defendant’s counsel had leave 
of absence from the Court, and that the County Court was 
abolished at the time said verdict and judgment was rendered. 
The Court granted the new trial on the last ground, holding 
that the County Court was abolished in April, 1868, to which 
the plaintiff excepted, and brought the case to this Court. It 
appears from the original bill of exceptions in that case that 
it was agreed that the verdict in the County Court was ren- 
dered on the 20th day of July, 1868, and that the judgment 
was entered thereon on the 22d day of July, 1868. This 
Court held and decided that the Constitution of 1868 went 
into operation and took effect on the 21st day of July, 1868, 
and that the County Court was not abolished prior to that 
date, and reversed the judgment of the Court below, holding 
that, as it then appeared, from the statement of facts in the 
bill of exceptions, that the verdict was rendered on the 20th, 
before the Court was abolished, and the judgment entered on 
the 22d, after the Court was abolished, that it was the duty of 
the Superior Court to have entered a judgment on that ver- 
dict, unless some good and sufficient cause was shown other 
than the abolishment of the County Court on the 21st day of 
July, 1868: See Foster, adm’r, vs. Daniel, 39 Georgia Reports, 
39. When the case was remanded back to the Court below, 
and before the judgment was entered on the verdict, the de- 
fendant amended his motion for a new trial, so as to show 
from the records of the County Court that the verdict was, in 
fact, rendered in that Court on the 22d of July, after the Court 
was abolished, and not on the 20th, and that fact does so ap- 
pear from the records of that Court. The defendant also 
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offered the additional affidavit of Price, going to show that 
he would prove that the plaintiff’s demand had been paid. 
The Court overruled the motion for a new trial, and the de- 
fendant excepted. 

1. There was no error in overruling the motion on the ground 
of the leave of absence of the defendant’s counsel, on the state- 
ment of facts contained in the record. The defendant had 
filed no plea, and his counsel had not marked his name to the 
ease, and when it was called neither the Court nor the plain- 
tiff’s counsel knew that the defendant had any counsel in that 
case when the verdict was taken. The leave of absence of 
counsel by the Court cannot properly be said to extend to any 
other cases than those in which he appears to be of counsel on 
the dockets of the Court. It is not the business or duty of 
Courts to protect parties, or their counsel, from the conse- 
quences which result from their own negligence. 

2. The fact that the verdict was obtained on the 20th of 
July, as stated in the original bill of exceptions, was evidently 
a mistake, as is now shown by the records of the County Court, 
and the question is whether the defendant was estopped from 
showing the truth-of the matter when the judgment of the 
Court below was reversed, and before there was any judgment 
entered on the verdict. In our judgment, he was not conclu- 
ded, on the statement of facts disclosed by the record, and that 
the Court below should have set aside the verdict and granted 
a new trial. 

3. When a judgment has been affirmed on a statement of 
facts contained in the bill of exceptions, a different question 
might arise, but in this case the judgment was reversed, and 
the whole case was open for further investigation, and the 
truth may be shown. 

Let the judgment of the Court below be reversed. 
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AxpuHonso J. McAnister, plaintiff in error, vs. THE STatE 
oF GEORGIA, defendant in error. 


1. On the trial of an indictment for the offense of shooting at another, 
the defendant proposed to prove that a short time after the shooting, 
there was, at a grocery near by, to which: both defendant and prose- 
cutor had gone just after the shooting had occurred, a considerable 
number of negroes who were excited and were threatening to mob the 
defendant. There was no evidence, nor was it offered to be proved 
that any such threat was made before the shooting, and in fact it 
appearing that the excitement must have been caused by the shooting 
and wounding of the prosecutor : 

Held, That such testimony could not have illustrated the issue as to 
the guilt or innocence of the defendant for shooting at the prosecutor 
prior to any such excitement or threats as were proposed to be proved, 
and it was not error in the Court to reject such evidence. 

2. The verdict in this case is sufficiently sustained by the evidence to 
justify the Court below in refusing a new trial on the ground that it 
was contrary to evideace. 


New trial. Evidence. Threats. Before Judge Hopkins. 
Fulton Superior Court. October Term, 1872. 


McAlister was placed on trial for the offense of shooting at 
another, alleged to have been committed upon the person of 
one Isham Bennett, in the month of March, 1871. 

The defendant pleaded not guilty. The jury found to the 
contrary. A motion was made for a new trial upon the 
ground that the verdict was contrary to the evidence, and 
because the Court refused to allow the defendant to prove by 
Powell Owen, a policeman, and by Thrasher Kile, that a short 
time after the shooting they went to the house of Moses Cal- 
houn, close to the place where the offense is alleged to have 
been committed, and within hearing of the shooting, to which 
house Bennett and the defendant had both gone after the 
shooting, and that there, was a large number of negroes there, 
acting in a riotous manner, many of them intoxicated, and 
making threats of mobbing defendant. 

The evidence strongly supported the verdict. 

The motion was overruled and the defendant excepted. 
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Hint & CANDLER ; GARTRELL & STEPHENS, for plaintiff 
in error. 


Joun T, GLENN, Solicitor General, by Z D. Harrison, 
for the State. 


Tripper, Judge. 


1. We cannot see how the evidence which was ruled out 
by the Court could have illustrated the issue before the jury. 
The excitement and moboeratic spirit which were said to exist 
and which were proposed to be proven, must have occurred 
after the defendant had shot the prosecutor, and must have 
been produced by it. At least, no offer was made to prove that 
such a state of facts existed before the shooting, or that the 
defendant could have acted under the influence of fear or 
alarm caused thereby. To have made the testimony admis- 
sible, other facts should have been shown, either connecting 
the prosecutor with such threats, ete., or connecting them with 
the shooting, so as to make it appear that the doctrine of self- 
defense, or its equivalent, in law, could reasonably grow out of 
it, or be founded on such evidence. Nothing of this sort 
appeared, or was offered to be proved. 

2. The evidence sufficiently sustains the verdict to forbid 
our interference. 

Judgment affirmed. 


Tuomas W. ALEXANDER ef al., executors, plaintiffs in error, 
vs. JoHN W. MALrsie, executor, and PHILADELPHIA 
MALrsi®, executrix, defendants in error. 


1. The tender of Confederate money in payment of two notes, one made 
in March, 1861, and the other in January, 1862, did not create such an 
equity as would authorize a jury to reduce a judgment for the full 
amount, under the provisions of the Relief Act of 1868, 

2. Though the notes upon which said judgment was based may have been 
given for Georgia Railroad bank bills, yet a tender of Confederate 
money sufficient to purchase such bills will not create such an equity. 
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Relief Act of 1868. Tender. Before Judge Rice. Gwin- 
nett Superior Court. March Term, 1873. 


The evidence showed that the defendants, in November, 
1862, tendered to the plaintiffs’ testator Confederate money 
sufficient to purehase Georgia Railroad bank bills for which 
the notes, on which the judgment was based, were given. 
This tender was refused. 

For the remaining facts, see the decision. 


J. N. GLENN; CLark & Pace, for plaintiffs in error. 
L. J. Winn; J. P. Sr mons, for defendants. 
Warner, Chief Justice. 


The plaintiffs instituted suit on two notes: the one dated 
16th January, 1862, due one day after date, for $425 00, the 
other note dated 28th March, 1861, for $25 00, and obtained 
a judgment for the full amount due on the notes on the 14th 
September, 1867. In March, 1873, a motion was made to 
open and scale that judgment, under the provisions of the 
Relief Act of 1868. On the hearing of that motion, the jury, 
under the charge of the Court, found a verdict for the plain- 
tiffs for the full amount of the judgment. The defendant’s 
made a motion for a new trial, on the ground that the Court 
erred in its charge to the jury, which was overruled, and the 
defendants excepted. The Court charged the jury, in sub- 
stance, that the tender or offer to tender Confederate notes in 
payment of the plaintiffs’ debt, or the offer to do the other 
things, as set forth in the record, did not create such an equity 
as would authorize the jury to reduce the amount of the judg- 
ment. In view of the evidence contained in the record, we 
find no error in the charge of the Court to the jury, or in the 
refusal to grant a new trial. 

Let the judgment of the Court below be affirmed. 





ATLANTA, JULY TERM, 1873. 


McCarter vs. Turner e¢ al. 


JoHN K. McCarren, plaintiff in error, vs. Eowry A. Tur- 
NER e¢ al., defendants in error. 


1. Where a plaintiff, in 1869, sued two joint and several makers of a 
promissory note, executed in 1863, due one day after date thereof, and 
after the Ist day of January, 1870, dismissed the action against one of 
the defendants and obtained a judgment against the other, there being 
no plea filed by the latter, such dismissal was not a discharge of the 
defendant against whom the judgment was rendered. If the party 
against whom judgment was obtained was a surety and the other was 
principal, the rule would be different. 

. On the hearing of a bill filed by such defendant, praying an injune- 
tion against the judgment and execution issued thereon, and one of 
the issues being whether the defendant, against whom the judgment 
was obtained, was the security of the party who was dismissed from 
the suit, the note not showing that fact, parol testimony is admissible 
to show what was the understanding and agreement of the parties to 
the note on that point, at the time of its execution. 


Promissory notes. Joint and several liability. Principal 
and security. Evidence. Before Judge Hopkins. DeKalb 


Superior Court. March Term, 1873. 


On August 14th, 1869, McCarter brought complaint against 
Turner and one H. H. Weaver upon the following note : 


“One day after date, we or either of us promise to pay to 
J. K. McCarter, or bearer, three hundred and fifty-five dollars 
and seventy-one cents, for value received. This March 11th, 
1863. 

(Signed) “KE. A. TURNER, 
“H. H. WEAVER.” 


Weaver filed an issuable plea, under oath. Turner made 
no defense. 

At the September term, 1870, the case was dismissed as to 
Weaver, and a judgment rendered by the Court against Tur- 
ner. The execution based upon this judgment was placed in 
the hands of James Hunter, the sheriff of DeKalb county, 
for levy, when Turner filed his bill against McCarter and 
said sheriff, praying that they be enjoined from the enforce- 
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ment of said execution against him. The complainant set forth 
the above stated facts, and further, that the order of dismissal 
as to Weaver was taken late in the term, without the knowl- 
edge or consent of Turner, and after he had left the Court ; 
also, that he was only a security for Weaver, and that, by the 
dismissal of the case as to him, after January, 1870, he was 
discharged from all liability, and that such discharge operated 
as a release of complainant. 

The answer of McCarter admitted the allegations of the 
bill, except as to Turner being a security on said note. The 
averments upon this point were expressly denied. 

The jury returned a verdict in favor of the complainant, 
and a decree was entered accordingly. The defendants moved 
for a new trial, upon the following grounds, to-wit : 

Ist. Because the Court allowed complainant, over the ob- 
jection of defendant, to show that at the time the note was 
made, it was understood with McCarter that complainant was 
to be the surety of Weaver. 

2d. Because the Court erred in charging the jury, “that if 
the evidence satisfied them that Turner and Weaver made the 
note sued on by McCarter prior to the 1st of June, 1865, in 
which they were co-obligors ; that this note was sued by Mc- 
Carter against Turner and Weaver, and that after January 
Ist, 1870, McCarter dismissed the suit as to Weaver, and took 
judgment against Turner alone, then Turner was discharged 
from all liability to McCarter, and they should find that Me- 
Carter, be enjoined from the enforcement of the judgment thus 
rendered against Turner.” 

3d. Because the verdict was contrary to law and the prin- 
ciples of justice and equity. 

The motion was overruled, and the defendants excepted 


upon each of the grounds aforesaid. 


Hitt & CANnDLeER, for plaintiffs in error, cited, as to the 
admissibility of parol evidence: Code, sec. 3138; 6 Ga. R., 
65; 26 Ibid., 427. As to release: Code, secs. 2712, 2811 
42 Ga. R., 492. 
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L. J. WINN, for defendant, cited in support of the charge: 
Code, see. 2811 ; Story’s Prom. Notes, 425, 435 ; 1 Bouv. Ins., 
307, 308 ; 42 Ga. R., 491. 


Trippe, Judge. 


1. We know of no authority going to the extent that if a 
creditor, holding a note on two joint and several contractors, 
brings suit against one only, and by his failure to join the 
other, or to sue him in a separate action, the debt is barred as 
against that other by the statute of limitations, that the party 
who is sued can, on that account, plead that he is released from 
liability. ‘There is no provision in the statute giving the 
right to a mere co-obligor to order action to be brought, and 
on the failure of the creditor to obey, to claim a discharge. 

If this right does not exist, and there be no power in him 
to direct the commencement of the action, we do not see how 
the fact of the ecreditor’s dismissal of the suit as to one, even 
after the bar of the statute has attached, can give the claim 
of being released from the debt to the other. It is true if a 
creditor release one of two joint debtors, it operates as a re- 
lease of the other: New Code, section 2862. Buta release is 
always founded on some consideration moving the releasor 
thereto. Ifthe claim of release is a mere promise, or without 
consideration, it can have no legal force. Merely not suing 
the one, whereby the statute discharges him, is not sufficient 
to discharge the other. It is the duty of each debtor in such 
a case to pay the debt, to pay it on its maturity. Whenever 
he does pay it, he has his right to demand contribution from 
his co-debtor. The creditor is under no obligation to him to 
procure a judgment through which he can the sooner obtain 
the reimbursement. Surely if one of the debtors be litigious, 
or contest the debt, whilst one has no defense, the latter has 
no claim on the ereditor that he shall conduct the litigation, 
be put to the delay and expense of perhaps a long law suit 
for his benefit. Such were not the terms of the contract, nor 
is it the law of the contract. 





i 
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2. But if the complaining co-debtor be a surety, and that 
fact be known to the creditor, the question is different. By 
express law the surety can give notice to the creditor and 
compel a suit within three months, or be discharged from the 
debt: New Code, section 2156. If the creditor were to bring 
action under such notice, and of his own motion dismissed it 
after the expiration of the three months, he could hardly claim 
that he had complied with the true intent and meaning of the 
law. Take, then, the case of a creditor who institutes suit 
against both principal and surety without notice to sue. Of 
course this puts the surety at his ease. He had the right, and 
a valuable right it is, to command the suit to be brought, 
without being forced to assert it, and by the voluntary act of 
the creditor he is relieved of the necessity of giving the notice. 
Can the creditor, in this state of the case, after the bar of the 
statute has attached, dismiss the principal from the suit? But 
we do not put this decision on the ground that the statute has 
attached to the debt, so as to prevent the security from recov- 
ering against his principal whatever he may pay in discharge 
of such debt. Indeed, in Reid et al. vs. Flippen, 47 Geor- 
gia Reports, page 273, it was held that the surety in such a 
case, would not be barred from suing his principal, although 
the statute would be a bar as between the creditor and the 
principal. The true reason of our holding is, that a creditor 
cannot, by voluntarily bringing suit, thus discharge the surety 
from the necessity of giving the notice, put him at ease and 
off his guard, and then, after the lapse of a considerable time, 
it may be after protracted litigation, suddenly, of his own mo- 
tion, and without notice to the surety, dismiss the action as to 
the principal and claim the payment of the debt from the 
surety. It would bea legal cheat of the surety out of the 
protection the law gives to a favored class. Every right the 
law affords sureties it will strictly enforce. Their liability is 
stricti juris, and creditors must be astute not to infringe them. 

A different ruling than the one we make, would give a 
creditor an unconscionable power over the rights of a surety, 
or the surety would be compelled, in the case of a suit being 
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voluntarily brought by the creditor, to do the surplus work 
of giving notice in writing to the creditor that he must not 
dismiss his action, even if that would be sufficient to protect 
him. 

Upon the other question raised in this case, to-wit: When 
the note does not show the fact of suretyship, can the party 
claiming to be surety prove it by parol testimony? This has 
been so determined in two cases: The Bank of St. Mary’s vs. 
Mumford & Tyson, 6 Georgia, 44; and Higdon vs. Bailey et 
al., 26 Georgia, 426. We think these cases settle the ques- 
tion, and the testimony objected to by defendant in error was 
properly admitted by the Court. The charge of the Court 
was erroneous on the ground that it did not submit the fact 
to be determined by the jury whether Turner was or was not 
a surety. The evidence was conflicting on this point, and it 
is the controlling question in the case. The charge was, in 
substance, that if the plaintiff below sued Weaver and Turner 
on a note made before June, 1865, and after January Ist, 
1870, dismissed the action as to Weaver, then Turner was 
discharged from liability. The jury should have been further 
instructed that to discharge Turner, it must further appear 
that he was security. On account of this omission, we are 
compelled to grant a new trial. 

Judgment reversed. 


Wi.u1AM T. ANDERSON, plaintiff in error, vs. Howarp & 
Sms, defendants in error. 


1. Where H. bought a stock of goods from A., executing a mort- 
gage on the same to secure the purchase money, and subsequently 
formed a copartnership with S., the latter agreeing to furnish goods 
equal in value to those put in by H., and goods were purchased by the 
firm and added to the stock on hand to supply the place of sales made : 

Held, That the purchases made by the firm of S. & H. to supply the 
deficiency made by sales from the stock originally bought from Ander- 
son, are not subject to the execution issuing upon the foreclosure of 
the aforesaid mortgage. 

VoL, x11x. 20, 
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2. Where a mortgage is executed upon a stock of goods, some of which 
are subsequently sold and others purchased to supply their place, the 
mortgage lien attaches to the purchases made, to the extent of the 
value of the stock originally mortgaged. 


Chattel mortgage. Partnership. Before Judge ANDREWs. 
Wilkes Superior Court. November Term, 1872. 







For the facts of this case, see the decision. 


W. M. & M. P. Resss, for plaintiff in error. 







S. H. HarpEMAN, for the defendants. 










Warner, Chief Justice. 


This was a claim submitted to the Court below, to deter- 
mine the law and the facts without the intervention of a jury. 
The Court decided in favor of the claimant, whereupon the 
plaintiff excepted. It appears from the evidence in the record 
that Howard, on the 19th day of January, 1872, purchased a 
stock of goods of Anderson, and executed a mortgage to him 
on the goods, to secure the payment therefor. In the month of 
February, 1872, Sims & Howard formed a copartnership, the 
terms of which were, that Sims was to furnish goods equal in 
value to those put in by Howard, and to share equally in the 
profits. Subsequently, goods were purchased by the firm and 
added to the stock purchased by Howard from Andersen, as 
needed, according to the agreement of the parties, which goods 
were purchased in the name of Howard & Sims, and shipped 
to them, and paid for by them, except the amount of $420 00, 
which remains unpaid. On the 18th of May, 1872, Anderson 
foreclosed his mortgage on the goods sold to Howard, and an 
execution was levied by the sheriff on all the goods found in 
the store-house on the 25th of May, 1872. On the Ist of 
June, 1872, Howard & Sims interposed their claim for certain 
specified articles of the goods levied on as the property of 
Howard, alleging that said specified goods were not the 
property of Howard, but were the property of the copartner- 
ship. The goods claimed are goods which were purchased by 
the copartnership firm, but the goods in the store were sold by 
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the partners indiscriminately as well from the stock purchased 
by Howard from Anderson, as from the additional stock pur- 
chased by the copartnership firm; and the question is, whether 
the additional stock of goods purchased by the copartnership 
are liable to be sold to an amount equal to that of the goods 
sold by Howard, covered by Anderson’s mortgage? In other 
words, can the goods purchased by the copartnership (a part 
of which are not paid for) be taken and sold as the individual 
property of Howard, to supply the deficiency in the goods 
sold, which were covered by his individual mortgage to An- 
derson? The 1944th section of the Code declares, that a 
mortgage may cover a stock of goods, or other things in bulk, 
but changing in specifies, in which case the lien is lost on all 
articles disposed of by the mortgage up to the time of foreclo- 
sure, and attaches on the purchases made to supply their place. 

Now, it is undoubtedly true that if Howard, the mortgagor, 

had disposed of a part of the goods covered by his mortgage to 

Anderson, and had purchased and paid for other goods to sup- 

ply the place of those disposed of, that the mortgage lien would 

attach to the goods so purchased to the extent only of the value 

of the original stock mortgaged: Chisholm vs. Chittenden & 

Company, 45 Georgia Reports, 213. But in the case now be- 

fore the Court, the additional stock of goods levied on was not 

purchased by Howard, the mortgagor, but was purchased by 

Howard & Sims, a different and distinct party in contempla- 
tion of the law, who have never executed a mortgage upon 

any goods, so far as the record shows, and we cannot suppose 

that it was intended by this section of the Code, to create a 

lien upon goods purchased by third persons who were no par- 

ties to the mortgage. The goods covered by the mortgage 

were the individual property of Howard, the mortgagor ; the 

goods claimed are the property of Howard & Sims, a different 

and distinct party in contemplation of the law. The Court 

passed its judgment upon the facts as well as the law, including 

the question of fraud, and it is to be considered in the light of 

a verdict of the jury. 

Let the judgment of the Court below be affirmed. 
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THE MAyoR AND ALDERMEN OF THE City oF SAVANNAH, 
plaintiffs in error, vs, GEORGE V. WALDNER, defendant in 
error. 










1, It is the duty of a municipal corporation, vested by law with authority 
over the streets, whilst dangerous works, such as sewers, etc., are being 
constructed across a street, to have proper precautionary measures \ 
taken to prevent accidents to passengers during such construction, © 
whether the same is being done by the corporation through its own 
servants, or by contract, or by sub-contractors under a primary con- 
tractor. Such duty, at least, in the cases of independent contractors 
or sib-contractors is not founded on the principle of respondeat supe- 
rior, but is deducible from the authority in the corporation over the 
streets and the obligation flowing therefrom to protect the public 
against nuisances or dangerous obstructions in the highways of the 












city. 
In an action by a plaintiff against a corporation for damages caused 
to his person and property on account of the default of defendant under 
the foregoing rule, it was error in the Court to charge the jury, “‘ that 
in estimating the damages they could take into consideration the ex- 
penses to which plaintiff had been put in and about his said suit,’’ 
there being no proof of what such expense was, and such expenses are 
only recoverable ‘‘ when the defendant has acted in bad faith, or has 
been stubbornly litigious, or has caused the plaintiff unnecessary 
trouble and expense.”’ 


bo 




















Municipal corporations. Streets. Damages. Expenses. 
Charge of Court. Before Judge ScHLEY. Chatham Supe- 
rior Court. January Term, 1873. 







George V. Waldner brought case against the Mayor and 
Aldermen of the City of Savannah for $16,000 00 damages, 
alleged to have been sustained by him by reason of the negli- 
gent conduct of the defendant in not keeping Whitaker street 
in good repair at its intersection with Hall street, and in 
leaving open a ditch or sewer across the street first aforesaid 
at said point of intersection, into which, on the night of De- 
cember 5th, 1871, the plaintiff and his horse were precipi- 
tated, to his greatdamage. The defendant pleaded not guilty. 
The evidence made substantially the following case : 

On the night of December 5th, 1871, the plaintiff was re- 
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turning home from his business, on horseback, through W hit- 
aker street, one of the public highways of the city. His 
horse started, stumbled and fell into a sewer which was 
opened across the street, some eight or nine feet deep. Before 
the accident, his horse was worth $250 00; he was subse- 
quently sold at auction for $5000. The plaintiff was in- 
jured both externally and internally. Previous to the acci- 
dent he was a hearty, strong man; since, his health has been 
very much impaired. He believes this result to be attribu- 
table to the injuries he then sustained. There were no lights 
placed at the opening to warn persons passing. 

The contract to build this sewer had been let out by the 
defendant to Charles Van Horn. He had sub-let the job to 
McCrohan & Kirlin, who were engaged in doing the work at 
the time of the accident. The contract stipulated that the 
work should be done under the supervision of the city sur- 
veyor to see that the contract was complied with. It con- 
tained no provision to the effect that the contractors should 
erect lights at night. 

The contest was as to whether the defendant, or the con- 
tractors doing the work, were liable to the plaintiff, and there- 
fore much of the evidence is omitted. 

The defendant requested the Court to charge the jury as 
follows : 

Ist. “ That the doctrine of respondeat superior applies only 
where the relation of master and servant exists ; if, therefore, 
the jury find under the evidence that McCrohan and Kirlin 
were not the servants of the city, that the city is not respon- 
sible.” 

2d. “That sub-contractors are not the servants of the su- 
perior; if, therefore, the jury find under the evidence that 
McCrohan and Kirlin were sub-contractors, the city is not 
liable. 

3d. “That public officers in the discharge of a public duty 
are not responsible for the negligence and omissions of those 
employed by them. 

4th. “That the Mayor and Aldermen in ordering the con- 
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struction of a sewer in the street, though it may be for the 
time being an obstruction of the street, it is not a violation of 
their duty to keep the streets in repair. 

5th. “That a municipal corporation is not liable for the 
misfeasance, negligence or omissions of those employed by it. 

6th. “That the duty of putting up lights is a duty imposed 
upon the persons making the excavation, and not upon the 
city employing them. 

7th. “If the jury find that the injury was occasioned by 
the stumbling of the horse, and not because there were no 
lights, the city is not liable.” 

The Court proceeded to charge the jury, and referring to 
each request separately, refused to give it in charge. The 
jury rendered a verdict for the plaintiff for $2,000 00. The 
defendant moved for a new trial on the following grounds : 

1st. Because the Court erred in refusing to charge as re- 
quested in the first, second, third, fourth, fifth, sixth and 
seventh requests to charge. 

2d. Because the Court erred in the reason given for his re- 
fusals to charge as requested, that reason being that the city 
could not delegate its right, power and duty to keep the street 
in repair, there being, it is respectfully submitted, no such 
delegation of right, power and duty involved in the law or 
the facts of this case. 

3d. Because the Court erred in saying to the jury that per- 
haps if there had been lights the horse would not have stum- 
bled, this in reply to the seventh request to charge, which 
was, that if the jury should find under the evidence that the 
injury was occasioned by the stumbling of the horse, and not 
because there were no lights, the city would not be liable. 
The plaintiff in error submits that this was an expression of 
opinion on the evidence, which is error. 

4th. Because the Court erred in instructing the jury that in 
estimating the damages they could take into consideration the 
expense to which plaintiff had been put in and about his suit, 
thus leaving the jury to find a fact in regard to which there 
was not a particle of testimony. 
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The motion was overruled and a new trial refused. Where- 
upon the defendant excepted upon each of the grounds afore- 
said. 


W. B. FLemryg, for plaintiff in error. 


Tuomas R. Mriius; Rurus E. Lester, for defendant 
submitted the following brief: 

1. The city of Savannah is charged with the duty of keep- 
ing the streets in safe condition and of abating nuisances 
therein: See Code, sec. 4751; Mayor and Aldermen vs, Cul- 
lens, 38 Ga., 346 ; Savannah, Albany and Atlantic & Gulf 
R. R. vs. Shields, 33 Ga., 614; Shearman & Red. on Neg., 
sec.'133 ; Chicago vs. Robbins, 2 Black, 422 ; Storrs vs. Utica, 
17 N. Y,, 105 ; 3 Selden, 497. 

2. The asin of a sewer, though a lawful act, and author- 
ized by dane, , becomes a public nuisance, unless reasonable 
means be adopted for the safety of the public. To leave an 
open sewer in a street in a populous city is to neglect the pub- 
lic safety, unless lights or guards, or other means of safety or 
protection be adopted to warn against the danger: See Storrs 
vs. Utica, 17 N. Y., 105; Robbins vs, Chicago, 2 Black, 418; 
4 Wall; Shearman & Red. on Neg., end of sec. 84. City re- 
quires lights, ete., from the citizen who digs sewers in the city ; 
City Ordinances 1871, p. 472; 14 Barbour, 113. 

3. For i injuries wihilnal by such negligence, the party suf- 
fering the injuries is entitled to damages. It is contended on 
the other side that the work was put out by contract, and that 
where work is let out to an independent contractor, the party 
for whom the work is being done is relieved from responsi- 
bility for negligence. We reply: 1st. The contract does not 
make it the duty of McCrohan & Kirlin to adopt these means 
for the public safety, such as lights, fencing, ete., by night ; 
they are, therefore, only responsible, if at all, for the safety of 
passers by whilst actually present and engaged in the work: 
See Buffalo vs. Holloway, 14 Barbour, 101-113; Storrs vs, 
Utica, 17 N. Y., 105; Shearman & Red. on Neg,, sec. 83, 
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note (1.) One cannot escape from an obligation imposed upon 
him by law by engaging for its performance by contract: 
Shearman & Red. on Neg., sec. 84. 2d. It is admitted that 
by the terms of the contract, the city reserved the right of 
supervising the work, and reserved certain rights over the 
contractors. This makes the relation of McCrohan & Kirlin 
that of servants, not contractors: See 5 Ellis & Blackburn, 
115. 3. If McCrohan & Kirlin really were contractors and 
not servants of the city, plaintiff in error is still responsible. 

1st. Because McCrohan & Kirlin were not charged by the 
contract with the duty of putting up lights or otherwise guard- 
ing the public safety: See City of Buffalo vs. Holloway, 3 
Seldon, 493; 14 Barbour, 114 and 113; Shearman & Red. 
on Neg., sec. 83 and 84. Nor could this duty have been im- 
posed on contractors so as to relieve the city from injuries done 
the public: Storrs vs. Utica, 17 N. Y., 105. 

2d. Because the defect, i. e. the sewer, which occasioned the 
injury, was the direct result of the act which the contractor 
was employed to do. When the injury is the direct result of 
the act which the contractor is employed to do, the employer 
is liable to injured party: Lowell vs. B. & L. R. R., 23, 
Pickering, 31 ; Hole vs. 8. & S. R. R., 6; Hurlstone & Nor., 
495 ; Robbins vs. Chicago, 4 Wallace, 678 and 679; Storrs 
vs. Utica, 17, N. Y., 104, (overruling and explaining Blake 
vs. Ferris, Pack vs. Mayor, etc., and Kelly vs. Mayor, etc.) 
pages 104 to 109. 

If we are correct in our argument that the city cannot dele- 
gate, by contract, the duty of keeping the streets in repair and 
safe condition, so as to relieve themselves from liability for 
injuries done, then the 1st and 2d of requests to charge in 
Court below were entirely irrelevant and immaterial and 
properly refused, and the verdict ought to have been the same. 
Although a request to charge be pertinent and legal, yet if the 
verdict as rendered does substantial justice, a new trial should 
not be granted : See Ga. R. R. & Bkg. Co. vs. Scott, 37 Ga., 
page 94, 

For a Judge to assume a fact to be true which is not con- 
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troverted, is not a violation of section 3183 of the Code of 
Georgia: See Whitty vs. the State, 38 Ga., 50; Phillips vs. 
Williams, 39 Ga., 597; 16 Ga., 368. (Marshall vs. Morris) 
construing Act of 1850—Cobb’s Digest, 462—the Statute of 
1850 is precisely the same as section 3183 of the Code. (It was 
conceded that there were no lights, and the expression of the 
Judge was merely a reason or illustration of the impropriety 
of the request to charge.) 

Admitting, for sake of the argument, that the doctrine of 
respondeat superior does not apply in this case, still the right 
exists in this case against the city, because the wrong com- 
plained of does not consist in a violation of duty on the part 
of the contractor, but in a violation of duty on the part of the 
city in not keeping the streets free from nuisance and safe for 
travel, which was not within the scope of the employment of 
the contractor: Parker vs. the Mayor, etc., 39 Ga., 725. 


TRIPPE, ‘Judge. 


1, The municipal authorities of the city of Savannah are 
by law vested with authority over the streets in the city, and 
with power to remove all nuisances, obstructions or erections, 
of any kind, along or upon any street, lane, way or place 
therein: New Code, section 4849. From this authority arises 
the obligation on them to keep the streets in a safe condition 
for public travel and use, and the consequent liability to a 
civil action by any person specially injured by neglect to dis- 
charge this specific duty: Dillon on Municipal Corporations, 
section 789. The same author, in his able and elaborate work 
on that subject, further says, in section 791, this duty “ rests 
primarily as respects the public upon the corporation, and the 
obligation to. discharge it cannot be evaded, suspended, or 
cast upon others by any act of its own.” It has never been 
doubted but that the corporation is liable for injuries produced 
by the unsafe condition of the streets, and which were ren- 
dered so by its direct act or authority, when it was not acting 
through independent contractors: 39 Barb., 329; 1'Seld., 
369; 4 Wall, 189. So, also, for neglect to keep the streets 
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in repair, even by the removal of dangerous defects occa- 
sioned by the wrongful acts of others: 39 Barb., supra, 9 N. 
Y., (5 Seld.,) 456 ; 2 Black, 422; 5 Dutcher, 544. It is true 
that this last position is qualified, and properly so, by the 
condition that in such cases it is necessary to show that the 
corporation had notice, or that the circumstances were such as 
to charge it with notice of the defect which caused the damage. 
This principle is essential to secure the safety of the streets 
and the protection of the public. Were it not so, there would 
be no guaranty for the repair of any defect or the removal of 
any obstruction, however dangerous, which any trespasser 
might wantonly place in the streets. If such a trespasser 
were to dig a dangerous excavation in or across a street, he, it 
is true, might be liable for damages caused thereby. But it 
would be of little satisfaction to the public to feel that they 
could only have recourse on some private party, probably in- 
solvent, possibly unknown. The only reasonable and safe 
rule is, as has been so often held, that the duty resting on the 
corporation to keep the streets safe and in repair, carries with 
it, inevitably, the obligation to protect the public against dan- 
ger from such obstructions by their removal, or by abating 
them with reasonable diligence. If this be so, does it not 
furnish a test to determine the whole question as to the lia- 
bility of the corporation in this case? Granting that the cor- 
poration did not sustain to the primary contractor, Van Horn, 
or to the sub-contractors, McCrohan & Kirlin, the relation of 
principal and agent, or of master and servant, still it may be 
liable. This concession may, of course, yield the question 
that its liability could be rested upon the principle of respon- 
deat superior. Yet that does not necessarily relieve the city 
from responsibility. For if the corporation is liable for neg- 
ligence in not protecting the public against dangers caused by 
a wrong-doer, why should it be excused from negligence in 
permitting dangerous obstructions created, at least, by its au- 
thority, though it may be by independent contractors, to 
hazard the safety of the street traveler. 

Suppose the independent contractor to make a sewer across 
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a 1 street, were only partially to execute the work, should dig 
a deep excavation in the street and abandon the job. Or sup- 
pose, by accident or death, after doing that much work, he 
could do no more. What would be the duty of the city? 
Could it remain inactive and leave the excavation open until 
the representative of its independent contractor could be ap- 
pointed, after, it might be, a considerable lapse of time, and 
claim immunity because the work was not being done by its 
own servant or agent, for whose default it could only be held 
responsible? No one would contend that such is the law. 
Still less could it be maintained that, in the case of an aban- 
donment of the work by the contractor, the corporation had 
the right to permit it to remain permanently in the condition 
it was left. It will be admitted at once that it would be the 
duty of the proper authorities, with due diligence, to have the 
work completed by a new undertaking, or to have the exca- 
vation filled without delay. How, then, can it be said that a 
corporation may, by engaging a contractor who is not subject 
to its authority and control, be relieved from its liability, and 
permit the public to be exposed to dangerous obstructions 
placed in the streets and negligently left, without proper bar- 
riers or signals to give warning to those who may be compelled 
to travel the streets ? 

The duty and liability resting on a municipal corporation 
in such cases is deducible from the authority vested in it over 
the streets, and the obligation flowing therefrom, to protect the 
public against nuisances or dangerous obstructions in the high- 
ways of ‘the city. And Judge DILuon, in his work already 
quoted, says, in section 792, that the doctrine of respondeat 
superior does not apply where the contract directly requires 
the performance of a work intrinsically dangerous, however 
skillfully performed. In such a case, the party authorizing 
the work is justly regarded as the author of the mischief re- 
sulting from it, whether he does the work himself or lets it 
out by contract. To the same purport are also the decisions 
in 17 New York, 104; 7 New York, (3 Selden,) 493, and in 


numerous other cases, 
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In Parker vs. The Mayor and Council of Macon, 39 Geor- 
gia, 725, it was held that, under the power conferred on the 
Mayor and City Council over the streets, lanes, etc., they are 
bound to keep them in such condition that it is safe and con- 
venient to pass them, and in case of failure, they are liable to 
any person injured by their neglect. In the same case, it was 
further held that they were liable to a person injured by the 
fall of a high brick wall of a burnt house, on private property, 
at the line of the sidewalk, if they were negligent in the dis- 
charge of their duty to have the wall abated or made secure. 

Upon principle and authority, we hold that if the builders 
of the sewer in this case, negligently left it unguarded, by not 
having proper barriers, or lights, or other protection against 
danger, and it was so permitted to continue for an unreasona- 
ble or unnecessary time by the municipal quthorities, who had 
notice, or there are facts from which notice could be reasona- 
bly inferred, they are liable for injuries resulting from such 
neglect to perform their duty. This general principle covers 
all the questions raised in the motion for a new trial touching 
this question, and it is not, therefore, necessary to notice them 
in detail. 

2. We think the Court erred in the charge to the jury, in 
saying, “that in estimating the damages, they could take into 
consideration the expenses to which plaintiff had been put in 
and about his suit.” There was no evidence of what was such 
expense. If any, it could have been shown what it was. <A 
plaintiff cannot claim for what is capable of almost exact 
proof, without furnishing the jury some testimony to arrive 
at the measure or amount of the claim. Proof of what are 
the physician’s bill, and other expenses growing out of dam- 
age received, is always required to entitle a recoyery therefor. 
So it should be as to the expenses referred to in this part of 
the charge. Such expenses are only recoverable “ when the 
defendant has acted in bad faith, or has been stubbornly Liti- 
gious, or has caused the plaintiff unnecessary trouble and ex- 
pense :” New Code, section 2942. As it is impossible to tell 
how this charge may have affected the amount given in the 
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verdict, and as it was calculated to, and probably did, cause 
the jury to increase the amount of damages rendered, we are 
compelled to order a new trial, and to reverse the judgment 
of the Court refusing it. 

Judgment reversed. 


JAMES F. DEUPREE et al., executors, plaintiffs in error, vs. 
Lucy Y. DEupREE et al., caveators, defendants in error. 


1. It is error for the Judge of the Superior Court, in his charge to the 
jury, to express or to intimate his opinion as to what has or has not 
been proved. 

2. The discretion of the Superior Court in granting a new trial upon the 
the ground that the verdict is contrary to the evidence, will not be in- 
terfered with unless abused. 


Charge of Court. Opinion on evidence. New trial. Be- 
fore Judge ANDREWS. Oglethorpe Superior Court. April 
Term, 1873. 


This is the second time this case has been before the Su- 
preme Court: See 45 Georgia Reports, 415. 
For the facts, see the decision. 


C. Peeptes; W. M. Reese; A. H. SrepHeEns; Joun C. 
REED, for plaintiffs in error. 


R. Toomss; B. H. Hitt & Son; J. D. Matuews ; Lump- 
KIN & OLIVE; W. G. JoHNson, for defendants. 


Warner, Chief Justice. 


This case came before the Court below on a caveat filed to 
the will of Lewis J. Deupree, which was propounded for pro- 
bate and record. The only question involved on the trial was 
whether the testamentary paper offered in evidence by the pro- 
pounders, bearing date 24th of May, 1864, was subscribed by 
the attesting witnesses in the presence of the testator, as re- 
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quired by the 2379th section of the Code. The jury, under 
the charge of the Court, found a verdict in favor of the pro- 
pounders setting up the will. A motion was made for a new 
trial, on the ground of error in the charge of the Court to the 
jury, and also on the ground that the verdict was decidedly 
and strongly against the weight of the evidence. The Court 
granted a new trial in the case on the last ground, as set forth 
in its judgment ; whereupon, the propounders excepted. The 
Court charged the jury, that “the Supreme Court held in this 
ease, that there is no question as to the general rule, that on 
the death of the witnesses or failure of their memory, the 
proof of the fact of execution begets a presumption that all 
the details of the fact were such as the law requires, and the 
caveators request me, therefore, to charge that the failure must 
have been on account of death or defect of memory. If the 
ase required, I would say that if the failure of the witnesses 
to prove the legal execution of the papers for other causes 
than memory or death, the presumption would arise, but the 
Supreme Court apply the general rule to this case and to the 
facts, so far as this point is concerned, and Judge McCay said 
that, for his part, the witnesses to the will do fail to remember 
what was the real truth of the case. And if the presumption 
was begotten on the facts of the last trial, they are here.” This 
charge of the Court was error, and a new trial should have 
been granted by the Court below on that ground. 

1. The 3183d section of the Code declares that it is error 
for any or either of the Judges of the Superior Courts of this 
State, in any case, whether civil or criminal, or in equity, 
during its progress or in his charge to the jury, to express or 
intimate his opinion as to what has or has not been proved, or 
as to the guilt of the accused; and should any Judge of said 
Court violate the provisions of this section, such violation 
shall be held by the Supreme Court to be error and the de- 
cision in such case reversed and a new trial granted in the 
Court below. The point in the case, on the trial in the Court 
below, was whether the subscribing witnesses to the testamen- 
tary paper failed to recollect whether the testator was present 
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at the time they attested the same, or whether their evidence 
affirmatively proved that he was absent. The Court charged 
the jury, that the Supreme Court apply the general rule to 
this case and to the facts, so far as this point is concerned, and 
Judge McCay said that, for his part, the witnesses to the will 
do fail to remember what was the real truth of the case, and 
if the presumption was begotten on the facts of the last trial, 
it is here—that is to say, the Court told the jury, in effect, 
that the evidence showed that the attesting witnesses did fail’ 
to remember whether the testator was present at the time of 
their attestation of the testamentary paper, and that the Su- 
preme Court, or at least one of the Judges thereof, had so 
said, and if such was the fact on the former trial, it is so here 
at this trial, not only expressing his own opinion as to what 
the evidence proved the facts to be, but fortified that opinion 
by telling the jury that the Supreme Court, or one of the 
Judges thereof, said the same thing in relation to the evidence 
in the case. What makes the charge of the Court the more 
conspicuously erroneous is that the facts were not the same on 
the last as on the former trial. We think the Court also erred 
in charging the jury as to the admissions of the caveators as 
to the presumptions of law, from the evidence, there not ap- 
pearing to have been any such admissions made. As this case 
must be remanded for a new trial, we express no opinion in 
relation to the other grounds of error contained in the record, 
as to do so would necessarily involve a discussion of the facts 
which the jury should be left entirely free to consider on the 
next trial, without any expression of opinion in relation thereto 
by this Court. 

2. In relation to the ground on which the Court below 
granted the new trial, if there had been no errors of law com- 
mitted, we should not, according to the repeated rulings of 
this Court, have controlled his discretion in doing so, or if it 
had refused a new trial on that alleged ground of error, we 
would not have interfered with the exercise of the discretiqn 
of the Court on the facts, as contained in the record. 

Let the judgment of the Court below be affirmed. 
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Icxazio G. SrrupPER, plaintiff in error, vs. Joun Kine, 
defendant in error. 


1. Where N., in the presence of B., deposited a cotton receipt of B. with 
K. to hold for N. as collateral security for a debt due by B. to N., it 
is not competent on the trial of a garnishment against K., sued out on 
an attachment against S., to prove by the sayings of B. that the debt 
for which the deposit was made as collateral, was an account made by 
B. with S. Nor was the answer of B. to a summons of garnishment 
served upon him in the same case, admissible to prove that fact. 

2. There was no evidence in this case connecting S. with the transaction 
out of which accrued the debt on B., or showing how it was contracted, 
so as to authorize any charge to the jury on the ground of the debt on 
B., or the collateral security having been fraudulently transferred by 
S. to N. 


Garnishment. Evidence. Charge of Court. Before Judge 
JOHNSON. Muscogee Superior Court. October Term, 1872. 


Ignazio G. Strupper sued out an attachment against Samuel 
Lovinger for $750 00, and had the same levied by serving 


summons of garnishment upon John King and W. A. Barden 
& Company. King answered, denying having any assets of 
Lovinger’s in his hands, His answer was traversed. Barden 
& Company answered as follows : 

“Tn answer to the summons of garnishment in the above case 
respondents say: That W. A. Barden & Company bought a 
bill of goods amounting to the sum of $500 00, from S. Lov- 
inger, due January Ist, 1870, and respondents turned over to 
said Lovinger eight bales of cotton at said time as collateral 
security for the payment of said sum, of the value of $600 00; 
and respondents have never received anything on account of 
said cotton; and respondents say that said cotton was held by 
said Lovinger until about the 30th of November, 1870; and 
they say that they gave said Lovinger notice to sell said cotton 
in January, 1870, when the same was worth $600 00; but 
that said Lovinger refused to have said cotton sold until 
about the 30th of November, 1870, when the same sold for 
$401 00, which same is in the hands of John King, the agent 
of said Lovinger. Respondents say that they are not other- 
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wise indebted to said Lovinger, nor were they at the time of 
the service of said garnishment, nor have they any effects of 
said Lovinger in their hands, nor did they have at the time 
of the service of said summons of garnishment.” 

Judgment by default was rendered against Lovinger on the 
attachment. Upon the trial of the issue formed by the traverse 
of the answer of King, the following evidence was introduced : 

King testified, that Samuel Lovinger had been a merchant 
in Columbus up to the winter of 1869-1870 ; that then some 
disposition was made of his stock, and his brother, N. Lovin- 
ger, took it in hand; that early in the year 1870, W. A. 
Barden & Company deposited with witness a receipt for eight 
bales of cotton, and that at that time said N. Lovinger, with 
Barden, had an interview with witness, and Lovinger said to 
witness that said receipt for said eight bales was to remain 
deposited with witness as collateral security for a debt owing 
him, N. Lovinger, by said Barden & Company, and gave 
witness to understand that that debt was a note for about 
$500 00. Does not know that said debt was for goods Bar- 
den & Company had bought from Samuel Lovinger. It was 
not so stated at said interview. Never heard until afterwards 
that said indebtedness was a debt of Barden & Company for 
goods bought of S. Lovinger. Thinks that the next day both 
S. and N. Lovinger were missing, and have not been heard 
from since. That he knew they were about to leave. 

In answer to question of counsel for the garnishee, witness 
said: “ That after said interview, said Barden said that the debt 
for which said cotton was collateral was a debt for goods bought 
by his said firm of Barden & Company from S, Lovinger.” 

Upon motion of the garnishee this answer was excluded 
over the objection of plaintiff. 

Plaintiff tendered in evidence the answer of Barden & Com- 
pany to garnishment served on them. This answer was, on 
objection, excluded. 

Raphael J. Moses testified, that as trustee for the creditors 
of S, Lovinger, he came out from New York to Columbus in 
the winter of 1869-70, and a settlement was had, whereby N. 

VoL, xix. 21, 





339 SUPREME COURT OF GEORGIA. 
Strupper vs. King. 


Lovinger, who had been in the store with his brother, S. Lov- 
inger, agreed to pay, and did pay, to said trustee, in behalf of 
said creditors, the sum of $10,000 00, and was to have all the 
goods, accounts, ete., of said S. Lovinger; that immediately 
afterwards said N. Lovinger rapidly sold out the goods, and 
both S. and N. Lovinger ran away; that he, witness, was 
consulted as attorney by the parties in said transaction, and 
while the negotiation was pending the question of the rent of 
the store came up, and it was agreed by both S. and N. Lov- 
inger that said rent should be paid out of the property of S. 
Lovinger, so transferred to said N. Lovinger. 

The Court charged the jury: “If N. Lovinger, Barden 
being present, deposited with King, the garnishee, the cotton 
receipt for eight bales of cotton, from the sale of which, after- 
wards, the money in the hands of the garnishee arose, as 
collateral security for a debt due him, said N. Lovinger, from 
Barden & Company, the owners of the cotton, then the jury 
could not, in this proceeding, inquire whether or not said S. 
and N. Lovinger, in the transfer of said debt, if any transfer 
there was to N. by said S. Lovinger, had committed a fraud 
upon the creditors of said S. Lovinger.” 

The jury found for the garnishee. The plaintiff moved for 
a new trial, alieging as grounds : 

Ist. The ruling of the Court, rejecting said testimony of 
King. 

2d. The ruling of the Court, repelling as evidence said 
answer of garnishees, Barden & Company. 

3d. Because said verdict was decidedly and strongly against 
the weight of the evidence. 

4th. Because said verdict was contrary to evidence and the 
principles of justice and equity. 

5th. The said charge of the Court. 

The Court overruled the motion for a new trial, and plain- 
tiff excepted. 


Moses & Down1ne, for plaintiff in error. 


PEABODY & BRANNON, for defendant. 
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TRIPPE, Judge. 


1. If the answer of the witness King, had shown that the 
statement made by Barden was so made in the presence of N. 
Lovinger, then it would have been relieved of one of the ob- 
jections to it. The object of the plaintiff, in desiring the an- 
swer was, doubtless, to connect Samuel Lovinger with the debt 
on Barden, and thereby raise the question of fraud in the 
transfer of the debt by S. Lovinger to N. Lovinger. If this 
issue could have been made in this case, and we do not say it 
could not, then it would have been for the purpose of defeat- 
ing the rights of N. Lovinger. This could not have been 
done by hearsay. What Barden may have said to King, the 
bailee, in the absence of N. Lovinger, could not have affected 
his rights. Barden was a competent witness, and his testi- 
mony, not statements, were the only competent evidence. The 
same principle would also exclude the answer of Barden & 
Company to the summons of garnishment served on them. 
That answer could have been legally used in an issue to which 
they were parties, but not in the one in which it was tendered, 

2. Complaint is made that the Court charged, that in this 
proceeding the jury, “could not inquire whether or not S. and 
N. Lovinger, in the transfer of said debt, (if any transfer there 
was to N. by said S. Lovinger,) had committed a fraud upon 
the creditors of said 8. Lovinger.” Whether the Court was 
or was not correct in this charge, was wholly immaterial, un- 
der the evidence. There was no testimony, and none that was 
competent was offered, to show that N. Lovinger had any con- 
nection with the debt on Barden—none showing with whom 
it was contracted, or that S. Lovinger ever owned it. This 
being so, the evidence made no issue of fraud, and the jury, 
of course, could not consider it. 

Judgment affirmed. 
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TimotHy RENEW, plaintiff in error, vs. CHARLEs 8S, Dar- 
LEY et al., defendants in error. 


1, On August 10th, 1859, a verdict was rendered in favor of B. and wife 
against R. ‘‘ for the premises in dispute, and $200 00 for rent,’’ ona 
bill filed by B. and wife against R., claiming one undivided half of a 
certain lot of land, to-wit: one hundred and one acres. Upon this 
verdict a decree was entered in favor of the complainants for fifty-one 
and a half acres off the southeast corner, and fifty-one and one-half 
acres off the northwest corner of said lot, also for the rent, and direct- 
ing the sheriff to place the complainants in possession. An attempt 
was made to divide the lot in accordance with this decree, but R. ob- 
jected, as it interfered with his possession which he had held for many 
years under his deed, and under a division had between him and B. 
and wife many years before the filing of said bill. Nothing more ap- 
pears to have been done towards the enforcement of said decree, ex- 
cept that R. paid the $200 00 for rent and abandoned all that part of 
the land which B. and wife claimed under the original division. On 
February 2d, 1870, a writ of possession was ordered to be issued on 
said decree to put one S., who was not a party to the same, in posses- 
sion of the southeast corner of said lot. R. filed his bill to reform 
said decree and to enjoin said writ of possession. The Court charged 
the jury that if R. knew of the decree, he had delayed too long in 
filing his bill to reform the same, to.be allowed the relief prayed for. 
This charge was error. 

2. The statute of limitations applicable to bills of review was suspended 
from November 30th, 1860, to July 21st, 1868. 

8. The jury cannot, by their verdict, enjoin the complainant, where no 
cross-bill has been filed by the defendant containing a prayer therefor. 


. Equity. Bill of review. Statute of limitations. Before 
Judge CLARK. Sumter Superior Court. April Term, 1873. 


For the facts of this case, see the decision. 
Joun R. Worritt, for plaintiff in error. 
Hawkins & Hawkrns, for defendants. 


Warner, Chief Justice. 


This was a bill filed by the complainant against the defend- 
ants, in the nature of a bill of review, to reform a decree ren- 
dered on the equity side of the Court in the county of Sumter, 
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for error apparent on the face of the record and decree. The 
bill is imperfectly drawn, but the object of it is to have the 
decree rendered against the complainant in 1859 reformed and 
its execution enjoined. On the trial of the case, the jury 
found a verdict in favor of the defendants and a perpetual 
injunction against the complainant. A motion was made for 
a new trial, on the several grounds set forth in the record, 
which was overruled, and the complainant excepted. 

It appears from the evidence in the record that in the year 
1832, the complainant purchased from the drawer thereof, lot 
of land number twenty-seven in the twenty-seventh district 
of Sumter county, and during the same year he sold one-half 
of said lot to Butler, as trustee for his wife, Mary, and the 
parties went into the possession of the same and divided the 
land, by agreement, between them—that is to say, complain- 
ant should have seventy acres in. the northeast corner of the 
lot, and thirty acres in the southwest corner thereof, and But- 
ler was to have seventy acres in the northwest corner of said 
lot, and thirty acres in the southeast corner thereof, which di- 
vision was marked off by the parties, and the lines so marked 
are visible at the present time. Both parties built and made 
improvements on their respectige portions of the land, and 
Butler, after residing on his part of the land for about ten 
years, moved away and left the same in charge of and under 
the control of complainant, as a friend, to manage the land 
for the benefit of his wife, the parties being brothers-in-law. 
Some time after Butler and wife left, the part of the land 
claimed by them was levied on and sold for Butler’s debts and 
purchased by complainant, who claimed it as his own. In 
1853, Mrs. Butler, by her husband as her next friend, filed a 
bill against the complainant to set aside his title acquired at 
the sheriff’s sale. In that bill she claimed one undivided half 
of the lot, to-wit: one hundred and one acres, as appears on 
the face of her bill. There is no allegation therein as to any 
particular portion of the lot which she claimed. On the trial 
of that bill, the jury found a verdict in favor of the com- 
plainant for the premises in dispute and $200 00 for rent. 





334 SUPREME COURT OF GEORGIA. 


Renew vs. Darley et al. 





Upon this verdict, the complainant’s counsel, for Butler and 
wife, entered a decree that the complainant do have and re- 
cover of the defendants the one hundred and one and one- 
fourth acres of land, being the one-half of lot number twenty- 
seven in the twenty-seventh district of Sumter county, being 
fifty-one and one-half acres off the southeast corner, and fifty- 
one and one-half acres off of the northwest corner of said 
land ; that the sheriff of said county do put the complainant 
or his legal agent in possession thereof, and that complainant 
do recover $200 00 for rent, ete. This decree is dated 10th 
August, 1859. It appears from the evidence that an attempt 
was made to divide the lot by running lines thereon, in accor- 
dance with this decree, but the complainant, Renew, objected, 
as it interfered with his possession, which he had held for 
many years under his deed, and the division of the lot be- 
tween him and Butler and wife, before referred to; and noth- 
ing more appears to have been done towards its enforcement, 
except that Renew paid the $200 00 for rent and abandoned 
all that part of the land which Butler and wife claimed under 
the original division thereof. 

It also appeared from the evidence that Butler and wife had 
recognized the division of theJand, as contended for by Renew, 
the complainant, in a letter written to him in 1869. On the 
2d February, 1870, a writ of possession was ordered to be is- 
sued on the decree, dated 10th August, 1859, to put Sullivan 
in possession of the southeast corner of said lot, who is not a 
party to said decree; whereupon, the complainant, Renew, 
filed his bill, praying for a reformation of the decree in favor 
of Butler and wife, and to enjoin the execution of the writ of 
possession in favor of Sullivan. It also appears, from the evi- 
dence in the record, that the complainant, Renew, cannot either 
read or write. 

It further appeared, in the progress of the trial, that a deed 
executed by Sullivan to Pilcher for the land claimed by But- 
ler and wife, under the decree, had been offered in evidence 
and was ruled out by the Court, and then was allowed to go 
out with the jury, with the other papers in the case, when 
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they retired to make up their verdict—whether by mistake or 
otherwise, does not appear. The Court charged the jury that 
if complainant knew of the decree, he had delayed too long 
in filing his bill to reform said decree to be allowed the relief 
prayed for. 

1. This charge of the Court, in view of the faets of this case, 
was error. The complainant was illiterate, could neither read 
nor write, and, although he may have known that there had 
been a decree rendered, he may not have known the terms of 
it, and, therefore, the charge of the Court should have been, 
not if he knew of the decree only, but if he also knew the 
terms of it. | 

2. Besides, if he did know of the decree and the terms of 
it, he was not too late, in our judgment, inasmuch as the stat- 
ute of limitations applicable to bills of review was suspended 
from the 30th of November, 1860, until the 21st July, 1868. 
What effect the deed from Sullivan to Pilcher may have had 
on the minds of the jury, we cannot know. 


3. By what authority of law or principles of equity the 
jury found a verdict enjoining the complainant when no cross- 
bill had been filed containing such a prayer therefor by the 
defendant, we are not advised. 

Let the judgment of the Court below be reversed. 


JouN S. Davipson, administrator, plaintiff in error, vs. NEw- 
BOLD LAWRENCE, assignee, defendant in error. 


Where a grantee in a deed, executed in 1849, absolute on its face, but 
the grantor remaining in possession of the property, filed a bill in 1871 
against the administrator of the grantor, alleging that there was a parol 
trust attached to the contract under which the deed was made, to-wit: 
that it was a transfer of the property in trust for the payment of a debt 
due the grantee and others by account, and the prayer of the bill was 
for a decree that the land should be sold and so appropriated : 

Held, That under the allegations in the bill and the proof at the hearing, 
complainant was not entitled to any greater rights than a mortgagee 
would have where the mortgagor remained in possession, or than if 
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the debt had been by a security under seal: and he is barred by the 
Act of March 16, 1869, in accordance with the decision made during 
the present term in the case of John George vs. James Gardner. 


Statute of limitations. Trust. Debtor and creditor. Before 
Judge Grsson. Richmond Superior Court. October Term, 
1872. 


Lawrence filed his bill against Davidson, administrator of 
Francis C. Taylor, deceased, making substantially the follow- 
ing case: 

Taylor was in the year 1848 indebted to complainant, to 
one Norman Dart, since deceased, and to others, in large sums 
of money. To provide for the payment of this indebtedness, on 
October 25th, 1849, he conveyed to complainant and said Dart, 
as assignees, for the benefit of his creditors, three lots, with 
the improvements thereon, situate in the city of Augusta. 
There are still debts outstanding against said Taylor, to secure 
the payment of which said conveyance was made. Norman 
Dart having departed this life, the title to said property is in 
complainant, as surviving assignee. Complainant and his 
co-assignee, during his life, being both residents of the city of 
‘New York, were unable to give their personal attention to 
the supervision of said property, and constituted said Taylor 
as their agent for that purpose. He rented said lots, collected 
the rents and paid the taxes thereon. 

Taylor died in November, 1869. The defendant qualified 
as his administrator eighteen months before the bill was filed, 
and as such has taken possession of said lots, claiming them 
as a part of the estate of his intestate. Claimant has repeatedly 
sought to obtain possession of said lots for the purpose of sell- 
ing them and paying off the debts aforesaid, but has been 
hitherto prevented by said defendant. 

Prayer, that the defendant may be compelled to answer the 
charges herein made; that an account may be taken of the 
rents received by Taylor during his life and by the defendant 
since his death ; that some proper person may be appointed 
to take possession of said property, with authority to sell the 
same, and that the writ of subpoena may issue. 
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The defendant acknowledged service of the bill on May 
12th, 1871, and consented to the appointment of a receiver as 
prayed for. On August 10th, 1871, William Davidson was 
appointed receiver, with authority to sell, ete. The bill was 
filed in office on August 18th, 1871. 

The defendant, by his answer, denied any knowledge of 
any of the matters set up in complainant’s bill; denied that 
complainant ever made any efforts to obtain possession of said 
property until the first part of the year 1871. He pleaded 
generally the statute of limitations, and specially the Act of 
March 16th, 1869. 

The complainant made out, by proof, the case stated in his 
bill. It also appeared from the evidence that Taylor expected 
to receive the surplus of the proceeds of said property after 
payment of said debts. The deed under which he claimed 
was as follows : 


“STATE OF GEORGIA—Ricumonp County : 

“This indenture, made the 25th day of October, in the year of 
our Lord 1849, between Francis C. Taylor, of the one part, and 
Norman Dart and Newbold Lawrence, of the State of New 
York, assignees, of the other part: Witnesseth, that the said 
Francis C. Taylor, for and in consideration of the sum of 
$1,200 00 to him in hand well and truly paid, by the said 
party of the second part, at and before the sealing and delivery 
of these presents, the receipt whereof is hereby acknowledged, 
hath granted, bargained, sold, released, conveyed and con- 
firmed, and by these presents doth grant, bargain, sell, release, 
convey and confirm unto the said Norman Dart and Newbold 
Lawrence, assignees, their heirs and assigns, all those three 
lots or parcels of land situate and lying, and being in the 
upper part of the city of Augusta, county of Richmond, and 
State of Georgia, bounded on the north by Broad street, on 
the South by Ellis street, on the east by a lot of land now or 
formerly owned by Henry B. Holcombe, west by a lot of land 
belonging to Edward Thomas, each of said lots or parcels of 
land containing a front on said Broad street of forty feet, more 
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or less. Together with all and singular the rights, members 
and appurtenances thereof whatsoever to the said lots or par- 
’ eels of land, being, belonging or in any wise appertaining, 
and the remainders, reversions, rents, issues and rights thereof, 
and every part thereof: To have and to hold the said lots or 
parcels of land, and all and singular the premises, and appur- 
tenances thereunto belonging, as aforesaid, and every part 
thereof unto the said Norman Dart and Newbold Lawrence, 
their heirs and assigns forever, and the said Francis C. Taylor 
and his heirs, the said lots or parcels of land and premises 
aforesaid, and every part thereof, unto the said Noman Dart 
and Newbold Lawrence, their heirs and assigns, against him- 
self, the said Francis C. Taylor, and his heirs, and all and 
every other person and persons whomsoever, shall and will 
warrant and forever defend by these presents. 

“Tn witness whereof the said Francis C. Taylor hereunto 
set his hand and seal the day and year first above written. 


(Signed) “FRANCIS C. TAYLOR, [t. s.] 
“ Sealed and delivered in the presence of 
(Signed) “ RoBERT PHILIP, 


“ RICHARD ALLEN, J. P.” 


There was also evidence to show that other property had 
been conveyed to the same grantees by Taylor for the same 
purpose, or in payment of his debts, and that this property 
had been lost both to the creditors and Taylor. It did not 
appear by whose fault it had failed to be productive, but that 
Taylor had claimed before his death that the debts were 
paid and a balance due him. The debts were in account, and 
created in 1848. 

The jury returned a verdict for the defendant. The com- 
plainant moved for a new trial upon the following grounds : 

Ist. Because the Court erred in charging the jury, “ that 
if the debts, to secure which the conveyance in question was 
made, were barred, the land reverted to the grantor.” 

2d. Because the Court erred in refusing to charge, “ that 
the title of the grantee could not be divested by proof, that 
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the balance of the debts, to secure which the conveyance was 
made, were barred, it appearing at the same time that the debts 
had never been wholly paid off.” 

2d. Because the verdict was contrary to the law and the 
evidence, 

The Court granted the new trial, holding that the convey- 
anee was made as payment and was so accepted by the cred- 
itors at the time, with privilege of redemption. To this ruling 
the defendant excepted, and now assigns the same as error. 


Joun 8S. Davipson ; JoHN T. SHEWMAKE, for plaintiff 
in error. 


Barnes & Cummine, for defendant. 


TRIPPE, Judge. 


The complainant, as the surviving grantee in a deed executed 
in 1849, and absolute on its face, seeks to engraft a parol 
trust thereon to him and his deceased co-grantee, to-wit : that 
it was made for the purpose of the property therein mentioned 
being applied to the payment of debts existing in account and 
contracted in 1848, and due to the grantees, severally, and 
divers other parties. There is no reference in the deed to any 
debts, nor indeed was there any satisfactory evidence what 
debts were intended to be secured. After the lapse of twenty- 
two years, and after the death of the alleged debtor, com- 
plainant asks to be allowed to set up the parol trust, and to 
enforce the collection of the debts that would be more than 
three times barred by the statute of limitation, unless they 
can be saved by the course he seeks to adopt. Prior to the 
Act of 1856, a verbal promise to pay a debt would take 
it out of the statute, or give a new point of time from which 
the statute would commence running. Since the passage 
of that Act a new promise to have that effect must be in 
writing. If there was no such written promise in this case 
these debts must have been barred, taking the most favorable 
view for complainant, in 1860. This is supposing that 
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verbal promises had been made up to the latest date that they 
could have been effective. Certainly they would have been 
barred when the suit was instituted by the Act of March 16th, 
1869. Now is there any written acknowledgment of these 
debts at any time, as subsisting debts, from which a promise 
to pay could even be inferred? The record discloses none. 
The letter of Taylor, the intestate, does not admit them as 
subsisting debts, but it sets up, substantially, not only that they 
are paid but that there is an overplus of the property which 
discharged them, which rightfully should be his. Had the 
deed specified the debts, and provided for their payment, it 
might be that it would have given them the character of obli- 
gations or debts under seal. But, as stated, there is no refer- 
ence to them in the deed, and no proof of any written ac- 
knowledgment of them. It would be manifestly against all 
legal principle to permit the parol trust to be proven by parol 
evidence, and then to hold that such testimony gave to simple 
contract debts existing in account, the status of specialties. 
Under this view there could have been no legal liability on 
Taylor’s estate for these claims in 1871, which could have 
been enforced, independent of the Act of 1869. But whether 
that position be correct or not, we do not think that the alle- 
gations in the bill and the proof at the hearing entitle the 
complainant to any greater rights than a mortgagee would 
have, or than if the debts had been securities under seal. 
Twenty years will bar the right of action on instruments 
under seal, and the right of a mortgagee to foreclose. So, 
if the mortgagee receives possession of the mortgaged property 
under the mortgage, twenty years will bar the mortgagor’s 
right to redeem, although the former, in such instances, is 
usually called a trustee for the latter: Morgan vs. Morgan et 
al., 10 Georgia, 300; 3 Johns. Ch. R., 129; 3 Atk., 313. 
We do not see from the facts in the record why the creditors 
in this case should have superior rights to a mortgagee to 
foreclose, or to a mortgagor to redeem. The mortgagee 
and this complainant both would sustain the relation of a 
creditor to the party against whom they may severally pro- 
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ceed, and the object of each suit would be the same, to collect 
a debt. Why should not the presumption of the law as to 
payment, or the repose intended to be secured by the statute, 
enure to the benefit of the alleged debtor in the one case as 
well as in the other? We think this can be done, and that 
it does no violence to the rule, that the statute of limitation 
does not apply to a direct subsisting trust, a rule that denies 
the right to a trustee to set up the statute against his cestui 
que trust. Though the debts attempted to be enforced by 
complainant, had they been secured by instruments under 
seal, or by mortgage, might not be barred by the lapse of 
twenty years, in view of the different Acts suspending the 
statute of limitation, yet, according to the decisions made 
during the present term, in the cases of John George vs. James 
Gardner, and Moravian Seminary vs. W. H. Atwood, admin- 
istrator, we hold that even had they been of that character, 
the Act of March 16th, 1869, would bar complainant’s right 
of recovery. 

The verdict of the jury having been rendered in favor of 
defendant, the judgment granting a new trial is reversed. 


Tuomas 8. PowE 1, plaintiff in error, vs. WiLuis F. West- 
MORELAND, defendant in error. 


Where the defendant, who was a surgeon and a physician, was prevented 
from being in attendance upon the Court at the time of the trial of his 
case, by an urgent call upon him in his professional capacity, which it 
was his paramount duty to obey, and it was made to appear, by affida- 
vit, that his evidence would have been material, and that his counsel 
were deprived of his aid in the defense, this Court will not control the 
discretion of the Court below in ordering a new trial. 


New trial. Before Judge Hopkins. Fulton Superior 
Court. October Term, 1872. 


For the facts of this case, see the decision. 
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D. F. & W. R. Hamnonp; A. C. GARLINGTON, for plain- 
tiff in error. 


L. E. Buecxitey; T. P. WestMorELAND; JoHN MIL- 
LEDGE, for defendant. 


Warner, Chief Justice. 


This was an action of trespass for an assault and battery, 
and a verdict for the plaintiff for $4,447 18. The error com- 
plained of is that the Court below granted a new trial, on the 
ground that the defendant was prevented from being present 
at the trial for the reasons stated in the following affidavits: 

“W. EF. Westmoreland, the defendant in the above stated 
case, being duly sworn, deposeth and saith that he intended to 
be present at the trial of said case, and was about to leave his 
office, a few hundred yards from the Court-house, to attend 
Court on the morning of the trial, when he received a call, as 
physician and surgeon, to go immediately to the relief of Mrs. 
Annie E. Atkinson, who, in eating some sausage-meat, had 
lodged a piece of wood in her throat. Defendant, supposing 
that he would be detained but a few minutes, as the lady’s 
house was not far from his office, went to her and found her 
in great agony. He endeavored to extricate the stick from 
her throat, but by reason of her nervous condition and fre- 
quent efforts to vomit, he did not succeed at once. When he 
did succeed, she fainted, and this was followed by nervous or 
hysterical spells, requiring defendant’s attention for about two 
hours. Another physician (Dr. Sterling) was sent for, and as 
soon as he arrived deponent left and went to the Court-house. 
When he reached there, the trial was ended, or about ended, 
as deponent was informed, and being told that he was too late, 
and not knowing or supposing that he would then be heard, 
he went away and gave his attention to other urgent profes- 
sessional business. Deponent believes that it was between 
nine and half-past nine o’clock, A. M., when he went to see 
the lady, and that he reached the Court-house before twelve 
o'clock, M. He says he was at the time a regular practicing 
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physician and surgeon in the city of Atlanta ; that he was Pro- 
fessor of Surgery in the Medical College, and gave special and 
particular attention to cases of surgery, to which branch of 
practice the case of Mrs. Annie E. Atkinson appropriately 
belonged. Deponent believes that this was the reason why 
the call was made upon him rather than upon some other phy- 
sician of the city. He states that but for said call, he would 
have been at the trial, and that his presence there would, he 
believes, have been serviceable to his defense. He had not 
intended to be absent at the time, and had not prepared his 
counsel to conduct the defense without the help of suggestions 
and explanations from deponent himself. Deponent also knew 
material facts to which he could and would have testified as a 
witness. He would have sworn that plaintiff was not con- 
fined for as much as two weeks; or, at all events, that depo- 
nent saw him on the streets in less time than that—probably 
within a week or ten days after the rencounter. He could 
and would have testified that he chastised plaintiff for insti- 
gating a scandalous publication touching a member of depo- 
nent’s family, involving her honor as a lady. Deponent be- 
lieved, in good faith, that plaintiff was guilty of this outrage, 
and acted on that belief; and he could have explained his con- 
duct to the jury had he been present at the trial.” 

This affidavit of the defendant as to the condition of Mrs. 
Atkinson, and his attendance upon her, is corroborated by her 
affidavit, and the affidavit of Clara Stapler. 

The 3661st section of the Code declares that the Superior 
Courts in this State, shall have power to grant new trials in 
any cause depending therein, in such manner and under such 
rules and regulations as they may establish according to law 
and the usage and custom of Courts. The Code also specifies 
several grounds on which new trials may be granted, but the 
ground of the present motion is not included in them. The 
3667th section, however, declares that in all applications for a 
new trial on other grounds not provided for in this Code, the 
presiding Judge must exercise a sound legal discretion in 
granting or refusing the same, according to the provisions of 
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the common law and practice of the Courts. In this case, the 
defendant was prevented from being present at the trial by an 
occurrence which, in our judgment, it was his paramount duty 
to regard, as a physician and surgeon, and to have given his 
time and attention to his suffering patient, and that he cannot 
be said to have been in default in not being present at the 
trial, under the statement of facts disclosed in the record. The 
plaintiff stated in his evidence that he was confined to his 
house six weeks on account of the injury he received. The 
defendant states that if he had been present at the trial, he 
would have testified that the plaintiff was not confined as 
much as two weeks; that he saw him on the streets within a 
week or ten days after the rencounter. This would have been 
competent evidence in rebuttal of the plaintiff’s evidence, 
although the other facts which he proposed to prove might 
not have been competent, besides, it was his right to have 
been present to have aided his counsel in his defense indepen- 
dent of his right to have been sworn as a witness in his own 
favor. 

In view of the facts as disclosed in this record, we will not 
control the exercise of the discretion of the Court below in 
granting the new trial. The presiding Judge was present on 
the former trial, and is much more familiar with what then 
transpired than this Court possibly can be. 

Let the judgment of the Court below be affirmed. 


JAMES M. FIEeLDs, for use, etc., plaintiff in error, vs. JosEPH 
WILLINGHAM et al., defendants in error. 


1. F. owning certain mills, sold, in September, 1860, one-half interest 
therein, with all necessary water privileges, to W. and C. for $7,444 00, 
with warranty. The deed was duly recorded. In November, 1861, 
W. and C, reconveyed the same, with warranty, to F. for $8,500 00. 
In January, 1867, F. sold one-half of said mills to T., and in January, 
1868, at United States Marshal’s sale, under execution against F., T. 
and E. purchased the other half. When F. sold to W. and C., and 
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when the reconveyance was executed by them to him, the water, on 
account of the mill-dam, was backed upon and overflowed the land of 
W. and C., and also land owned by other persons. The latter, by legal 
proceedings in 1872, caused the dam to be taken down, thereby impair- 
ing the value of the property. For this, as a breach of the warranty 
of W. and C., an action of covenant was brought: 

Held, That as the warranties in the respective deeds of F. and of W. 
and C. were substantially the same, although the latter deed was for a 
larger consideration than the former, F. would not be entitled to re- 
cover for a breach of the warranty of W. and C. for a cause existing 
at the time F. made his warranty. 

2. Subsequent vendees holding under F., whether purchasing at public 
or private sale, are affected by the equities existing between F. and W. 
and C., especially if they had notice of the facts upon which those 
equities are founded. 


Warranty. Covenant. Vendor and purchaser. Before 
Judge HARVEY. Gordon Superior Court. February Term, 
1873. 


James M. Fields, for the use of Elias E. Fields, Lewis 
Tumlin and Samuel Pulliam, brought an action for breach of 
covenant against Joseph Willingham, and James A. Cantrell 
and George W. Collier, as administrators of Merideth Collier, 
deceased, laying his damages at $12,000 00. The declaration 
made this case : 

On November 4th, 1861, Joseph Willingham and Merideth 
Collier, then in life, made and delivered to plaintiff their deed 
of that date, by which it was witnessed that said Joseph and 
Merideth, in consideration of $8,500 00 to them paid by plain- 
tiff, sold and conveyed to him, his heirs and assigns, the one- 
half interest in ten acres of lot of land number sixty-six, of 
the seventh district and third section of Gordon county, to- 
gether with one-half interest in the Salaquoy Mills, located on 
said parcel of land, with the right to water privileges, the 
same as were then enjoyed, and the said Joseph and Merideth, 
for themselves, their heirs, executors and administrators, the 
said bargained premises, unto plaintiff, his heirs and assigns, 
did forever warrant against themselves and against the claims 
of all other persons whomsoever. 


Plaintiff alleges a breach of said warranty, in this, that 
VoL, X11X, 22, 
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Robert H. Nesbit and William A. Nesbit, by a judgment of 
the Superior Court of said county, had the mill dam on said 
ten acres torn down, and the water let off and reduced seven 
feet in height, because the water, at its height when said deed 
was made, backed upon and overflowed the lands of the said 
Nesbits, so that said mill and land have become wholly worth- 
less. Plaintiff shows that said defendants not only had full 
notice of said legal proceedings, and of a bill for injunction 
filed against plaintiff and others for obstructing the Conesauga 
river by the dam of said mill, but aided and actively assisted 
in having said dam taken down and said mill property ruined. 

Amongst other defenses, the defendants pleaded that no con- 
sideration was paid to them by said plaintiff for said deed ; 
that, on September 3d, 1860, said plaintiff represented to de- 
fendant, Willingham, and Merideth Collier, deceased, that said 
mill property was very valuable, that he had a valid title to 
the same, and to all the water privileges necessary to the suc- 
cessful operation of said mill, and thus induced them to make 
a purchase of the one undivided half interest in said property, 
giving therefor their notes in the aggregate amount of $7,544, 
he making to them a warranty deed to the same; that it was 
agreed between the parties to said purchase that said Collier 
and Willingham should have two years to determine whether 
they would hold said interest or not, during which period they 
shvuld have the right to reconvey, taking up said notes; that 
the trade was, in fact, rescinded by said Collier and Willing- 
ham taking up their notes and executing the deed set forth in 
the declaration ; that the increased consideration mentioned in 
the last deed was no part of the inducement for executing the 
same, but represented other moneys that had become due to 
Willingham and Collier from the plaintiff between the time 
of the trade and the rescission thereof; that the height of the 
water, at the time of the execution of the deed to the plain- 
tiff, was the same as it was at the time said plaintiff conveyed 
to Collier and Willingham ; that the understanding and con- 
tract was that they were to convey back said property with 
the same rights and privileges as were conveyed to them. 
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The plaintiff made out a prima facie case, as stated in his 
declaration. The defendants showed the conveyance of the 
undivided half interest in the mill property to them, as stated 
in their plea, to-wit: on September 3d, 1860. Also, a con- 
veyance from said plaintiff to Lewis Tumlin of an undivi- 
ded half interest in said property, dated January 12th, 1867. 
Also, a deed from the United States deputy marshal, convey- 
ing an undivided half interest in said property to Elias E. 
Field and Lewis Tumlin, of date January 7th, 1868. This 
instrument was made in accordance with a sale of said interest, 
under an execution issuing from the District Court of the 
United States for the Northern District of Georgia. 

The defendant, Willingham, testified substantially to the 
facts as stated in the plea. He explained the difference be- 
tween the considerations expressed in the two deeds as follows: 

At the time of the rescission of said sale, plaintiff sent for 
defendant and Collier to come to the mill, and they accord- 
ingly went. He said that he desired either to take back the 
half interest in the mill or to lease it—he must have sole con- 
trol of it. After some conversation, defendant and Collier 
agreed to let him have said interest back. But they had fur- 
nished hogs and a cow to the mill of the value of $100 00 or 
$150 00, and the mill had cleared, during the time they owned 
an interest in it, over $2,000 00. The agreement was accord- 
ingly made that plaintiff should pay to them $1,000 00, settle 
the debts of the firm, give up their notes, and they would re- 
convey to him the same interest they had purchased, and he 
should have all they had put in and all the mill had made. 
This $1,000 00 was all that defendant and Collier ever re- 
ceived on account of said mill, etc., and though embraced in 
the expressed consideration in the deed from them to plaintiff, 
yet, in fact, it was paid as above stated. Plaintiff has never 
settled the debts of the firm; about $800 00, principal, re- 
mains unpaid; he is insolvent. 

The plaintiff testified that the $1,000 00 paid by him was 
a part of the consideration of the deed made by Collier and 
Willingham to him; that the profits of the mill had been divi- 
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ded before that time; that he threatened to withdraw from the 
trade unless the warranty was embraced therein. 

The only connection that Samuel Pulliam seems to have 
had with the property is derived from the fact that after the 
mill house was burned, Tumlin, Fields and he, the usees set 
forth in the declaration, built another. 

Much other testimony was introduced, but being considered 
immaterial, is omitted. 

The Court charged the jury, “that if the plaintiff first sold 
to the defendants the same property and the same water priv- 
ileges, with warranty of title, this would not necessarily bar 
or defeat the plaintiff’s action, unless he had thrown defend- 
ants off their guard by misrepresentations as to the extent of 
the water privileges; but that if the plaintiff paid more in 
repurchasing the property than the amount of his warranty 
to them, the surplus over the amount for which he was liable 
to them on his warranty, might be recovered, provided there 
had been a breach of the water privileges proven in this case, 
and the damage sustained you find to be more than Fields’ 
warranty to them—that is to say, if the warranties each way 
were for a half interest in the property, plaintiff cannot re- 
cover unless half the damage to the whole property exceeds 
the amount of consideration and interest expressed in plain- 
tiff’s warranty to the defendants, and then only for the differ- 
ence.” 

The jury returned a verdict for the plaintiff for $1,390 00 
and costs. 

The defendants moved for a new trial upon several grounds, 
and amongst them, because the verdict was contrary to the 
law and the evidence, and because of error in the aforesaid 
charge. The motion was allowed and a new trial ordered. 
Whereupon plaintiff excepted. 


W.H. Dasney; J. A. W. Jonnson; D. A. WALKER, 
for plaintiff in error. 


WaRREN Akin; W. K. Moore, for defendants. 
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Trirre, Judge. 


1. The respective deeds from Fields to Willingham and 
Collier, and from the latter back to the former, were, so far 
as they affect the rights growing out of this action, substan- 
tially the same, both as to what was conveyed by the deeds, 
and the warranties contained in them. It may be true, that 
by the deed of Willingham and Collier, Fields obtained the 
right to the overflow of their land as the water stood when 
each of the conveyances was executed. It does not appear 
that he had that privilege before these sales were effected. No 
claim is asserted by the plaintiffs founded on any breach of 
the warranty to Fields, so far as that right is concerned. The 
fact that this easement was thus secured, in addition to what 
he formerly owned, cannot strengthen his claim, or those 
claiming under him, to damages for the loss of the right to 
overflow the lands of the Nesbits. It may have been one 
inducement to have caused the increase in the consideration 
expressed in the deed of Willingham and Collier over that in 
the deed of Fields. It cannot be doubted that if the consid- 
eration of the two deeds were the same, that Fields could not 
recover of Willingham and Collier for a breach of the war- 
ranty, from a cause existing at the time he made his deed to 
them. For his recovery would be the ground and measure 
of a recovery by them back from him, and the law will not 
permit such a cireuity of action. This was not denied in the 
argument, nor did we understand it to be denied that Fields’ 
privies, or the successors in the title under him, the plaintiffs 
in this action, would labor under the same disability. 

But the position assumed by plaintiff in error is, that the 
sole ground of this rule is, that the two recoveries must be for 
precisely the same sum; that if the rights of the respective 
parties were not governed by the same measure of damages, 
and the recoveries would not be equal in both actions, then 
the right of action exists in the first warrantor, although he 
has warranted the same property to the defendant. 

It is true, this doctrine of rebutter, as thus applied, is often 
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put upon the ground, that where the plaintiff’s judgment or 
recovery would be the foundation of another suit by the 
defendant against the plaintiff, such recovery will not be 
allowed, because the very amount of plaintiff’s judgment will 
be the amount of a second one against him in favor of the 
defendant. But it is not always stated with the qualification 
that the recoveries must be identical in cases of mutual war- 
rautees. In Sibley vs. Beard, 5 Georgia, 552, the rule is 
stated to be: “If A sells property to B, with warranty of 
title, and B sells the same to A, with warranty, and A is de- 
prived of it by legal process upon a title in a third person, he 
cannot maintain an action against B for the breach of his 
warranty, because if he recovers of B he would be entitled 
to turn round and sue A for a breach of his prior warranty. 
The Courts will avoid circuity of action.” And again, in the 
same case, if A sells to B and B to C, and C back to A, 
all with warranty, and A be dispossessed upon a title para- 
mount in D, he cannot maintain an action against C, for the 
parties being all in privity, the liability would come round 
on A. No reference is made in the decision to the fact, 
whether, in the case before the Court, the respective recoveries, 
if allowed, would be identical, and nothing as to what was 
the consideration of the respective sales. It was held that 
there was no privity between Beard and Sibley, and hence, 
that the doctrine as to circuity of action did not apply between 
them. Beard had sold the property to the Eagle and Pheenix 
Hotel. Sibley sold to Beard. It did not appear how Sibley 
got his title. The decision further says: “If the Eagle and 
Pheenix Hotel had sold the property to Sibley with warranty, 
and he back to again to Beard, the principle would be appli- 
cable.” The facts of the case were, as will be seen by the 
original record, that the respective considerations of the two 
contracts were not the same. One was for $300 00 and the 
other for $250 00. No importance was given to that, nor 
does it seem that it would have affected the judgment. 

The same principle is frequently stated without its being 
_ put on the ground of the recoveries being for the same amount. 
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Take the case of a deed made by A to B, with warranty, the 
consideration of which is love and affection, commonly called 
a deed of gift. If B were to re-convey to A, with warranty, 
and A were evicted by C upon a paramount title, could A 
recover of B upon a breach of his warranty? By our law 
the measure of recovery is the purchase money and interest. 
B paid nothing. Could he recover of A if he were evicted? 
The measure of A’s claim would be what he paid B, if he 
could recover at all. It would not be the principle of circuity 
of action founded on the several recoveries being equal, that 
would prevent an action by A. Another element enters into 
such questions when they arise on reciprocal warranties. The 
first warrantor, who is the plaintiff in the cases supposed, has 
solemnly assured his vendee, by deed, that he has the title, 
and gives his covenant of warranty to maintain the truth 
thereof. His covenantee accepts it, acts upon it, and may im- 
prove the property purchased. He re-conveys to his vendor, 
it may be, for a greater price than he gave. The title fails, 
because it never was in the original vendor. Can he be 
allowed an action, resting it upon the falsity of his solemn 
assurance ? Can he deny the title which he affirmed by seal 
and warranty was in him, by showing it in somebody else, 
and thereby make what is the breach of his own covenant 
the foundation of another right in him against his own vendee ? 

Lord Mansfield, in Goodtitle vs. Bailey, 2 Cowper, 597, 
defines an estoppel by matter of deed, thus: “ No man shall 
be allowed to dispute his own solemn deed.” Bigelow, in 
his work on Estoppel, 267, says: “An estoppel, by matter 
of deed, may be defined to be a preclusion against the compe- 
tent parties to a valid sealed instrument and their privies, to 
deny its foree and effect by any evidence of inferior solemnity.” 
Our own Code, under this head, when speaking of presump- 
tions ef law, which will not allow an averment to the con- 
trary, specifies: “ Recitals in deeds, except payment of pur- 
chase money, as against the grantor acting in his own right 
and sui juris, and his privies in estate, blood and in law.” 
New Code, section 3753. 
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To permit a recovery by A against B, on the warranty 
of the latter to the former, when A had made a prior war- 
ranty to B, on the ground of a difference between the consid- 
erations of the two deeds, would be in conflict with the above 
wholesome principle, unless A could recover the whole pur- 
chase money he paid, which would be odious, and if he were 
limited to the difference between the two prices, it would be in 
conflict with the statutory measure of damages, which is the 
purchase money with interest. 

2. We do not understand that it is denied that the subse- 
quent vendees holding under Fields, whether purchasing at a 
judicial or private sale, are affected by the equities existing 
between Fields, on the one part, and Willingham and Collier, 
on the other part; and further, that they had notice of the 
fact on which these equities are founded, to-wit: Fields’ deed 
to Willingham and Collier. In Martin vs. Gordon, 24 Geor- 
gia, 533, the facts were, that Gordon sold to Fife, with war- 
ranty, the consideration, as recited in the deed, being $500 00. 
Fife sold to plaintiff for $1,000 00. The plaintiff being 
evicted, brought suit against Gordon on a breach of his war- 
ranty. Gordon pleaded that the real consideration of his deed 
was only $100 00. It was held that “neither Gordon’s gran- 
tee nor any subsequent conveyancee, in the absence of fraud, is 
entitled to recover more than the price actually paid for the 
land, with the interest thereon.” Judge LumMpPKIN said, “the 
result of a careful examination of the authorities establishes 
that subsequent purchasers are affected by the equities between 
previous parties. If A sell land to B, with covenant of war- — 
ranty, and B releases A and sells to C, who is evicted by par- 
amount title, A is nevertheless discharged, and damages cannot 
be recovered against A by C, upon A’s warranty to B.” BEn- 
NING, Judge, went still further. He said, “Gordon having 
no title when he made the warranty to Fife, the warranty did 
not pass from Fife to his assignee, and consequently a right of 
action on it neyer vested in her.” Many authorities were cited 
on this point, but it is not necessary to consider that question 
now. The evidence showed that Fife had given Gordon a 
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bond of indemnity before he sold. Judge BENNING expressed 
a strong intimation that the bond was a release of Gordon, 
and extinguished the covenant, thereby preventing it from 
passing to Fife’s assignee, whether she purchased with or 
without notice of such release. Both Judges concurred in the 
decision that the consideration of Gordon’s deed to Fife being, 
in fact, but $100 00, though expressed to be $500 00, Fife’s 
assignee could not recover but the $100 00. And this was 
not put upon the ground that Fife’s vendee had notice of such 
fact. It was so held, independent of the question of notice to 
her. Judge McDona p dissented from the judgment of the 
Court, and put his dissent on the ground that Fife’s vendee 
purchased without notice. He admitted that Gordon could 
show the consideration was only $100 00, for the purpose of 
limiting Fife’s recovery, but not to affect a bona fide purchaser 
without notice. He did not deny that she would be affected 
by it if she had notice. 

In the case under consideration, the subsequent vendees 
were, by law, charged with notice. The section of the Code 
which has been quoted includes the grantor and his privies in 
estate. Fields’ deed to Willingham and Collier was part of 
the chain of title held by these purchasers, and the fact of his 
warranty was apparent on its face. On that fact was based 
Willingham and Collier’s equity, and of it they had knowl- - 
edge. Moreover, the deed was of record. 

We do not think that what Willingham and Collier did 
towards aiding the Nesbits in their suit can affect their lia- 
bility. That was a matter touching the rights of the Nesbits. 
Fields had warranted, in substance, that they had none. He 
cannot complain at their assertion to the contrary. It was a 
right adjudicated by law, and by presumption of law—not 
only rightly adjudicated, but so done on a state of facts in 
conflict with Field’s warranty. Willingham and Collier were 
not responsible because those facts existed.. Nor did they 
have any power in controlling the judgment founded on them. 

The judgment of the Court granting the new trial is af- 
firmed. 
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D. Jaynes & Son, plaintiffs in error, vs. R. W. SHEFFIELD, 
defendant in error. 


Where medicines are delivered to the defendant prior to 1860, to be sold 
on commission, and a demand was made by the plaintiffs for a settle- 
ment in'1871, when the defendant still had some portion of the drugs 
on hand, and suit was commenced on August 7th, 1872, said action 
was not barred by the statute of limitations, it being within four years 
from the time of the demand. 


Statute of limitations. Demand. Before Judge CLARK. 
Early Superior Court. April Term, 1873. 


For the facts of this case, see the decision. 

R. H. Powe 1, by brief, for plaintiffs in error. 
R. W. Davis, by brief, for defendant. 
Warner, Chief Justice.. 


This was an action brought by the plaintiffs against the 
defendant on an open account for the sum of $102 87 for 
medicines received by the defendants to sell on commission 
for the plaintiffs. On the trial of the case, as it appears from 
the evidence in the record, the defendant received from the 
plaintiffs the medicines embraced in the account prior to 1860, 
to sell on commission ; that he sold most of them during the 
war, and had a small portion of them on hand at the time of 
the trial. In September, 1860, defendant wrote a letter to 
the plaintiffs, in which he stated he had not sold but a small 
portion of their medicine, and that it was unnecessary to make 
any settlement at that time, but that he would make a settle- 
ment as soon as he thought he had sold medicine enough to 
amount to anything. Plaintiffs made a demand on defendant 
for a settlement of the account some time in 1871. This suit 
on the account was commenced 7th August, 1872. The Court 
charged the jury, that if the medicines embraced in the plain- 
tiff’s account were placed in the hands of the defendant by 
them prior to the war to be sold on commission, that suit 
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must have been brought thereon before the Ist of January, 
1870, or it would be barred by the statute of limitations, and 
they must find for the defendant. To this charge of the Court 
the plaintiffs excepted. In view of the facts of this case the 
charge of the Court was error. The medicines were delivered 
by the plaintiffs to the defendant in trust to sell the same for 
them, upon a contract that the trust should be faithfully exe- 
cuted and performed on his part ; that trust was still subsist- 
ing when the demand was made by the plaintiffs on the de- 
fendant for a settlement in 1871, which he promised to make 
in his letter of September, 1860, as soon as he had sold enough 
of the medicines intrusted to him for that purpose to amount 
to anything. Besides, the trust was not fully executed and 
performed at the time of the trial, for the defendant then testi- 
fied that he had a portion of the medicines on hand. The 
action was not barred by the statute of limitations when the 
action was commenced in August, 1872, it being within four 
years from the time a demand for a settlement was made by 
the plaintiffs on the defendant for the medicines entrusted to 
him for sale, and he had done no act up to that time repudi- 
ting the trust, or the right of the plaintiffs to have an account 
from him and settlement for the medicines entrusted to him. 
Let the judgment of the Court below be reversed. 


Macon AnD Aveusta RAILROAD CoMPANY, plaintiff in 
error, vs. Moses Mayes, defendant in error. 

Where a railroad company permits other companies or persons to exer- 

cises the franchise of running cars drawn by steam over its road, the 

company owning the road, and to which the law has entrusted the fran- 


chise, is liable for any injury done, as though the company owning the 
road were itself running the cars. 


Corporations. Franchise. Railroads. Before Judge BARtT- 
LETT. Baldwin Superior Court. February Term, 1873. 


Moses Mayes brought case against the Macon and Augusta 
Railroad Company for $20,000 00, damages alleged to have 
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been sustained by the plaintiff on account of the negligent 
conduct of the defendant in the running of its cars, by which 
he lost one of his legs. The defendant pleaded not guilty. 
The evidence made the following case: 

George H. Hazlehurst was the president of the defendant, 
its chief engineer, and also a member of the firm of George 
G. Hull & Company, the contractors who were constructing 
the defendant’s road. Whether the road had been entirely 
completed and formally turned over by the contractors to the 
defendant, the evidence was conflicting. William Printup 
was the superintendent of construction under George G. Hull 
& Company. The plaintiff was about twenty-four years of 
age. He was a hand employed in laying the track on the 
Macon and Augusta Railroad. J. W. DeBogan was the en- 
gineer of an engine employed by Hull & Company. On 
the day of the accident, the fireman on DeBogan’s engine 
was sick, and the plaintiff was ordered by Printup to serve 
in that capacity. Mr. Hazlehurst was on the engine. As 
they went from Haddock’s station towards Milledgeville, they 
heard a whistle which they thought was at the crossing. After 
“flagging” the first curve, DeBogan asked plaintiff if he 
heard anything down the road. He answered that he did 
not, and they went on. When they reached the crossing, De- 
Bogan blew his whistle. Plaintiff thought he intended to let 
him off to “flag” the second curve; thought he heard the en- 
gine, and asked DeBogan if he was going to “flag.” DeBogan 
replied that he did not think it worth while. A hand on the 
engine suggested that the whistle which had been heard came 
from a train on the Eatonton road. Just as he asked De- 
Bogan about “flagging,” he turned and saw the engine com- 
ing. The collision took place and plaintiff was injured to 
such an extent as necessitated the amputation of his leg. He 
received $1 25 per day for his labor. The defendant pays 
$1 85 per day for firemen. 

The accident happened on December Ist, 1870, about one 
and a quarter miles from Milledgeville, in the direction of 
Macon. The night previous to the accident a dispatch was 
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sent to Frank Burnett, conductor on the Macon and Augusta 
Railroad, saying that a train would come up from Augusta 
going to Macon. Mr. Hazlehurst stated to DeBogan that he 
had received a dispatch from 8. K. Johnson, superintendent 
of the Georgia Railroad, to the effect that the special train 
would leave Camak at 10:45 A.M. The collision took place 
at about 1:13 p.m. The distance from Camak to the place of 
collision is between forty-eight and forty-nine miles. De- 
Bogan told Mr. Hazlehurst that they had better not proceed 
from Haddock. Hazlehurst directed him to go on and to 
“flag” the curves. He did not “flag” the last curve. He 
obeyed the instructions of Mr. Hazlehurst because he respec- 
ted his authority as president of the road. He was put in 
charge of the construction engine at the request of Mr. Hazle- 
hurst, and consequently felt grateful to him for the appoint- 
ment; also obeyed him for this reason. He was discharged 
by Printup. He saw a dispatch from Johnson to Nesbit, agent 
of defendant at Milledgeville, on the evening before the col- 
lision. It was as follows: “A special train will leave Camak 
for Macon, at 11 o’clock. Suffer no train to pass Milledge- 
ville.” “Flagging” is a precaution used for the purpose of 
preventing collision between trains. A person is sent ahead 
of the engine, and when he discovers an approaching train he 
waves his flag, which causes the engine from which he has 
come to back; thus collisions are avoided. 

The evidence was conflicting as to whether, if the second 
curve approached by the engine upon which plaintiff was, 
had been “flagged,” a collision would have been prevented. 

The train coming from Camak was an excursion train that 
ran at the instance of Hull & Company, the contractors. 
John P. King, president of the Georgia Railroad, S. K. John- 
son, superintendent, Mr. Tyler, vice-president of defendant, 
and some other gentlemen, were on board. They were pass- 
ing over the road by invitation—whether of Hull & Company 
or of Mr. Tyler, the testimony was conflicting. 

The question upon which the case turned in the Supreme 
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Court, renders unnecessary any more comprehensive statement 
of the testimony. 

The jury returned a verdict for the plaintiff for $3,500 00. 
The defendant moved for a new trial upon the following, 
among other grounds: Because the Court erred in charging 
the jury, “that if the defendant owned the road, and permit- 
ted the Georgia Railroad Company or Hull & Company to 
run cars thereon, then defendants are liable for all injuries re- 
sulting from the negligence or misconduct of the employees of 
said company so using their said road.” 

The motion was overruled and the defendant excepted. 


Greorce F. Prerce; Crawrorp & WILLIAMSON, for. 
plaintiff in error. 


W. A. Lorton; Dupiey M. DuBosgs, for defendant. 
McCay, Judge. , 
It is quite clear that the plaintiff, without fault of his own, 
has been badly hurt by a collision of trains on the defendant’s 
railroad, caused by somebody’s fault. It is scarcely less clear 
that the person most to blame for the collision was Mr. Hazle- 
hurst himself, and that he is the president of the road. We 
think the verdict in this case is sustainable on several grounds. 
There is sufficient evidence of negligence in the speed with 
which the principal train was running to authorize the verdict. 
Over a new road, with no regular schedule, common sense in- 
dicates a speed far less than the proof shows for this train. 
We think, too, the evidence that the tender and engine were 
making the trip under the direction of Mr. Hazlehurst, the 
president, justifies the jury in treating the company as the 
actual perpetrator of the negligence, notwithstanding it may 
be true that the construction company had not turned over 
either the engine or the road-bed to the company. But ad- 
mitting all that is claimed—admitting that this engine and 
tender were under the control of Hull & Company—that Mr. 
Hazlehurst is to be looked upon in this transaction as one of 
the firm of Hull & Company, and not as president of the 
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road, what, then, is the state of the case? An engine and 
tender, under the orders of Hull & Company, were running 
over the defendant’s road. Hull & Company were exercising 
the franchise granted by the Legislature to the Macon and 
Augusta Railroad—were running a steam car and tender, and 
carrying passengers over the road of defendant through the 
country We are of the opinion that if this be so, third per- 
sons have a right to hold the railroad company responsible for 
any negligence of Hull & Company or their agents. 

The running of cars drawn by steam through the country 
is a franchise, and unless granted by the Legislature, cannot 
legally be exercised. And if the railroad company to which 
the Legislature has granted this franchise permit others to use 
it, the company is responsible to the public for negligence of 
such persons. It is but a fair presumption that the Legisla- 
ture, in granting such a franchise, looked to the capital of the 
company as a security that the franchise would not be abused. — 
Upon any other view, the company might lease out its priv- 
ileges to third persons, non-resident or not having property, so 
that the country would have no security against injuries done 
by the careless or even reckless use of the franchise. 

In our judgment, if a railroad company sees fit to permit 
another person or corporation to run steam cars over its road, 
it is liable to third persons for damages caused by the negli- 
gence of such persons or corporations, just as though the com- 
pany had itself been running the cars. 

This is a new question here, and is to be decided rather 
upon principle than authority. “It cannot, as it seems to us, 
be presumed that it was within the intent of the Legislature 
to grant to this corporation this extraordinary privilege of 
flying through the country, across the public roads, puffing 
and screaming and rattling so as to disturb the public quiet, 
and force everybody to get out of their way, with the addi- 
tional privilege of turning the right over to any other person 
at its pleasure. 

We are clear that the capital to be invested and the corpo- 
Mion created , are to be held responsible for the misuse of the 
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franchise, no matter by whom it is done. The corporation can- 
not thus escape the obligations implied in its acceptance of the 
charter. The charter is a contract between the company and 
the public, and as it is the right of the company to demand 
that the Courts shall protect it against the infringement of its 
rights by the public, so it is the duty of the Courts to protect 
the public against the misuse of its franchise by the company. 

Mr. Pierce, in his American Railroad Law, gives, as the 
result of the authorities, the rule we have now laid down in 
reference to the exercise of the right of eminent domain by the 
contractors for a corporation: See American Railroad Law, 
239, and the cases cited. 

In the case of Beman vs. Rufford, 1 Simon (N. S.,) 550, 
and the case of Winch vs. B. and L. R. Co., 13 L. and E., 506, 
it was held that it was not within the power of a railroad com- 
pany to lease out to a third party its corporate franchise of 
running cars, and in the case of the York and Maryland L. 
Railroad vs. Winans, 17 Howard 39, the Supreme Court of 
the United States decided that a corporation cannot so turn 
over its franchise to another corporation as to escape an action 
of tort for a misuse of the franchise. In that case, Judge 
CAMPBELL says: “Important franchises were conferred upon 
the corporation to enable it to provide the facilities for com- 
munication and intercourse required for the public conveni- 
ence. Corporate management and control over these were pre- 
scribed, and corporate responsibility for their insufficiency 
provided as a remuneration for their grant. The corporation 
cannot absolve itself from the performance of its obligations 
without the consent of the Legislature.” In that case, the 
action was by the owner of a patent against the company for 
infringement of the patentee’s rights in the use of certain cars. 
The company owning the road and having the franchise was 
not running cars, but another company. That case is not 
nearly.so strong as this. Here Hull & Company were using 
the franchise of running steam cars through the country, across 
the public roads and by the side of them—an act which is a 
nuisance unless by Legislative grant, and in the doing of this 
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the damages came to the plaintiff. If the engine and tender 
were, at the time, under the orders of the president of the road, 
the case is clear. If under the orders of Hull & Company it 
was by the consent or permission of the company, and the case 
stands upon the rule we have discussed. We put the case, in 
this view, upon the ground that the use of the engine and 
tender for the purpose set forth in the record, to-wit: to pass 
over the road with steam cars, from point to point, for the 
purpose of carrying Mr. Hazlehurst, was a use of the fran- 
chise of operating the railroad by steam, and that the corpo- 
ration is liable, no matter who did it. The case might be dif- 
erent if the contractors were in the prosecution of their proper 
work, as moving dirt, etc., under circumstances, when they 
were not exercising the franchise of the company in operating 
the railroad by steam cars, so as to do that which, without 
the franchise, would be a nuisance. 

For these reasons we affirm the judgment. 


Sotomon Morris, plaintiff in error, vs. WiLL1AM T. Davip- 
SON, assignee, defendant in error. 


1. Where, after the levy of a mortgage fi. fa., the property subject 
thereto was, by consent of the mortgagor and mortgagee, sold by’ 
auctioneers, and the proceeds paid into Court for distribution, the 
assignee of the mortgagor, proceedings in bankruptcy having been, 
previous to said sale, commenced against him, was entitled to the fund. 

2. If the money in controversy had been raised by a judicial sale of the 
property of the bankrupt by the sheriff, on final process, in the enforce- 
ment of a lien of a prior date to the commencement of the proceedings 
in bankruptcy, there would have been no impropriety in the appropri- 
ation of the same to the satisfaction of the mortgage lien. 

8. After it is shown to the Court that the defendant had been declared a 
bankrupt, judicial notice will be taken of the fact that all his property 
and effects were vested by operation of law in his assignee. 


Bankrupt. Mortgage. Judicial sale. Evidence. Before 
Judge GouLp. City Court of Augusta. May Term, 1873. 


For the facts of this case, see the decision. 
VOL, XLIx. 23. 
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Barnes & CummMina, for plaintiff in error. 

Ist. The mortgage was valid, and covered all the property 
sold. 

2d. The mortgage lien being valid, the proceeds of the sale, 
either under our own statutes or in bankruptcy, are to be first 
applied to the mortgage debt. 

3d. The Court below had jurisdiction of the parties and the 
subject matter, and was competent to apply the money as the 
Bankrupt Court would have done, viz.: to the satisfaction of 
the valid lien: Gilbert, assignee, vs. Priest, Sup. Ct. of New 
York; Shearman vs. Bingham, Sup. Ct. U. S. 7 National 
Bankruptcy Register, 490; 44 Georgia, 133. 


Frank H. Miter, for defendant. 

1st. Any person interested had the right to claim the money 
or tender an issue: 7 Georgia, 52,56; 17 Jbid., 521; 24 
Ibid., 146. 

2d. An auctioneer of the city of Augusta is bound to pay 
over the proceeds of sale to the lawful owner: Act December 
24, 1827, section 1; and the lawful owner at the time of the 
sale, February 26, 1872, was the assignee: 40 Georgia, 258 ; 
44 Ibid., 460. 

3d. The sale, by consent of Simon and the plaintiff, waived 
the levy and made it a private sale: 13 Georgia, 485; 43 
Ibid., 400. 

4th. By acting on the consent of Simon, and having the 
sale on ten days’ notice, Morris accepted a preference, which 
is void under the bankrupt law: 13 Wal., 40; Clark, assignee, 
vs. Iceland, C.C. U.S. D. N. Y.; 14 Lbid., 87, Bump’s Bank, 
6 Ed., 540, 543-4-5-6, 552-3-4. 

5th. The lien of Morris attached only to goods on hand at 
the date of the mortgage, and it was incumbent on him to 
show that those sold were on hand as against the rights of the 
assignee : 45 Georgia, 213. 

6th. If the lien of the mortgage is good on the proceeds of 
sale, Morris must prove his debt in bankruptcy, because the 
goods have been turned into cash by consent of the bankrupt, 
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after adjudication, and without the mortgagee’s enforcing his 
legal remedies: 40 Georgia, 258. 


Warner, Chief Justice. 


On the 17th of July, 1871, Simon mortgaged his stock in 
trade to Morris. The mortgage was recorded on the 13th of 
August, 1871, and foreclosed on the 5th of February, 1872, 
and on the same day the sheriff levied the mortgage fi. fa. on 
the mortgaged property. On the 7th ef February, 1872, pro- 
ceedings in bankruptey were commenced against Simon. On 
the ilth of February, Morris and Simon entered into an 
agreement that the property should be sold, and the same was 
sold, by the assent of the sheriff, through Bignon & Crump, 
auctioneers, as liis agents. Other ereditors of Simon sued out 
summons of garnishment against the auctioneers, Bignon & 
Crump, who answered that they had in their hands $547 88, 
as proceeds of said sale, which sum was paid into Court, by 
consent of all parties, subject to be disposed of upon a motion 
to pay the same over to Davidson, who had been appointed 
assignee of Simon subsequent to the sale. On hearing the 
motion to dispose of the money, the Court ordered it, over 
the objection of the mortgage creditor, to be paid to Davidson, 
the assignee. Whereupon Morris, the mortgage creditor of 
Simon, excepted. 

1. The stock in trade covered by the mortgage was not sold 
by the sheriff at a judicial sale, as prescribed by law, but was 
sold by consent of the mortgagor and mortgagee, as before 
stated, and the question is whether the mortgagee is entitled 
to the proceeds of the sale of the stock in trade, under the 
facts of the case, or whether the assignee in bankruptey is en- 
titled thereto. The answer to this question must be controlled 
by the Bankrupt Act of Congress. By the 14th section of 
that Act, the title to all the property of the bankrupt was, by 
operation of law, vested in the assignee from the time of the 
commencement of proceedings in bankruptey, and although 
the property of the bankrupt debtor may have been attached 
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on mesne process within four months prior thereto, such pro- 
cess of attachment was dissolved. 

2. If the money in controversy had been raised by a judi- 
cial sale of the property of the bankrupt by the sheriff on 
final process, in the enforcement of a lien of prior date to the 
commencement of the proceedings in bankruptcy, and thus 
have brought the money into the State Court, there would 
have been no impropriety in the appropriation of the money 
by the Court to the satisfaction of the mortgage lien, but the 
money was not brought into Court by final process. The 
bankrupt’s property was sold at private sale, by an agreement 
between the mortgagor and mortgagee, the auctioneers being 
employed for that purpose, who were garnished, and the 
money brought into Court in that way, which garnishments 
were diseolved by operation of law. 

3. The money was in Court, but not brought there by any 
final process issuing therefrom, and it had been raised by a 
private sale of the bankrupt’s property after he was declared 
a bankrupt. What was the Court to do with it? The Court 
was bound to take judicial notice, after it was shown that 
Simon had been declared a bankrupt, that all his property 
and effects was vested, by operation of law, in the assignee, 
who was before the Court claiming the money as a part of the 
assets of the bankrupt. But Morris, the mortgagee of Simon, 
insists that he had a specific lien on the property, from the sale 
of which the money was made, and, therefore, he has a spe- 
cific lien on the money. The reply is, if that be so, inasmuch 
as the money was not brought into the State Court by any 
final process to enforce any mortgage lien in favor of Morris, 
and the assignee being entitled to all the assets of the bank- 
rupt, under the provisions of the bankrupt law of Congress, 
the money should be paid over to him, and the mortgagee 
must go into the Bankrupt Court and assert his lien there. 
In view of the facts disclosed in the record, there was no error 
in ordering the money to be paid to the assignee in bank- 
ruptcy. 

Let the judgment of the Court below be affirmed. 
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J. B. Jounson, plaintiff in error, vs. AMos Ho“MEs, defend- 

dant in error. 

A judgment for the purchase money of land, where the land has been 
sold for its satisfaction but does not fully discharge the debt, is not 
such an incumbrance or lien on the crop made on the premises which 
was matured and gathered before the levy on the land, as will defeat 
the right of the family of the vendee to the crop as an exemption, etc., 
under the homestead law. 


Homestead. Incumbrance. Crops. Before Judge HILx. 
Twiggs Superior Court. April Term, 1873. 


Johnson had an execution against Holmes levied upon his 
crop after it had matured and been gathered. Holmes filed 
an affidavit of illegality, setting up that the property levied 
on had been set apart to him as an exemption of personalty 
under the Homestead Act of 1868. 

@pon the trial of the issue thus formed, the following facts 
were admitted to be true: 

The execution was for the purchase money of a tract of land 
sold by plaintiff to defendant in the first part of the year 1870. 
After obtaining judgment, the defendant holding said land 
merely under a bond, the plaintiff filed a deed in the clerk’s 
office as prescribed by the statute, levied on the land, and sold 
the entire title. The proceeds was not sufficient to satisfy the 
execution. The levy upon the crop was made on November 
27th, 1872, to satisfy the balance. The crop was on the land 
at the time of the levy, but had been previously gathered, 
The defendant applied for an exemption of personalty in said 
erop on November 25th, 1872, and his application was ap- 
proved by the Ordinary on the 9th of the ensuing December. 

The Court charged the jury that if said personal property 
had been set apart and approved by the Ordinary, as an ex- 
emption of personalty to the defendant, then it was not subject 
to the satisfaction of said fi. fa.; that the Act making the 
land set apart for a homestead liable for the purchase money, 
did not extend to the crops made on and gathered off the land, 
and then exempted by the Ordinary. 
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The jury returned a verdict in accordance with said charge. 
The plaintiff excepted to the charge and assigns the same 
as error. 


Joun T. GLOVER, by PoE & HAL1, for plaintiff in error. 
No appearance for defendant. 
TRIPPE, Judge. 


The lien of a judgment for the purchase money of land, 
where bond for titles only is given, is, by statute, superior to 
all other liens. But it does not go beyond the land, so far as 
to its having any other priority over other judgments. If the 
execution issued thereon were levied on crops produced on the 
land by the defendant, and which had matured and been 
gathered, older executions would take in preference. Even 
if the defendant had produced many crops, and with them had 
purchased other property, the lien of the older judgments*on 
that property would be superior to the vendor’s judgment. 
Outside of the specific lien given to it by statute, we know of 
no other priority it has, either in law or equity. The case 
of Tift vs. Newsom, 44 Georgia, 600, does not conflict with 
this holding. That was a factor’s lien, and by statute it had 
a special lien on the crop produced. The advances were made 
by the factor for the special purpose of making that particular 
crop. The thing made and levied on was the very property 
that the contract of the parties provided for making. Its 
production was the object of the contract, and for which the 
advances were made and the debt created. The lien by the 
contract, was on that particular thing so to be produced, and 
on nothing else. It may well have been said that it was “in 
the nature of purchase money.” There the debt and lien were 
for the very property produced by the advances made. Here 
the debt was exclusively for the land. It has sold that land, 
having a superior lien over all others on the proceeds, but 
had no other priority. 
Judgment affirmed. 
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Mackie, BEATTIE & ComPANY, plaintiffs in error, vs. WIL- 
LIAM GLENDENNING, administrator, ef al., defendants in 
error. 


1. Conceding the right of the plaintiffs to institute suit on the adminis- 
trator’s bond for an unliquidated demand against the intestate, which 
is left an open question in this class of cases, it is incumbent on the 
plaintiffs, when the plea of plene administravit is filed, to show suffi- 
cient assets in the hands of the administrator to meet the indebtedness, 
and the evidence being conflicting on this point, this Court will not in- 
terfere. 

2. It is immaterial who makes the application for the twelve months’ sup- 
port for the family of the deceased, so that the representative of his 
estate has notice ; therefore, such an application by the temporary ad- 
ministrator and the action of the Ordinary thereon, is not void as 
against creditors. 


Administrators. Year’s support. Before Judge Gipson. 
Richmond Superior Court. April Term, 1873. 


For the facts of this case, see the decision. 


Frank H. MILter, for plaintiffs in error. 

1st. The motion to dismiss the suit was properly overruled. 
Action lies on the bond by any one: 43 Ga., 275; Code, sec. 
2468. 

2d. The administrator, if he received corn belonging to an- 
other and sold it, was liable personally: 15 Ga., 189. But if 
the proceeds went into the estate, the tort can be waived and 
the proceeds claimed: 38 Ga., 216; 28 Ibid., 276; 43 Ibid., 
598; 46 Ibid., 296. Tort can be waived even after suit 
brought: Code, sec. 2904; 35 Ga., 18; 39 Ibid., 105; 38 
Ibid., 216; 7 Ibid., 191; Code, sec. 3008 ; 46 Ibid., 120. 

3d. Waiting for payment until the corn was carried from the 
depot to Reed’s store was no extension of credit; the title was 
the plaintiffs’ until the corn was paid for: Code, secs. 1589, 
2602. 

4th. A temporary administrator has no power to make ap- 
plication for year’s support: Code, secs. 2451, 2530; 39 Ga., 
565; 5 Ibid., 274; 34 Ibid., 393; Sims, sheriff, vs. Thornton, 
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decided January 28, 1873; 36 Ga., 421; 24 Tbid., 131. And 
if the application is illegal, it cannot be made binding by re- 
maining of file six months: Code, sec. 2532; 45 Ga., 460; 
Brown vs. Crane, decided January 28, 1873. 

5th. The plea of plene administravit must be supported by 
the introduction, as evidence, of the transcript required ; an- 
nexing transcript to plea is not sufficient. 


Henry W. Hititrarp; Marcetuuvs P. Foster, for de- 
fendants. 

Creditor cannot maintain an action against an administrator 
and the sureties upon his bond on an unliquidated demand 
against a decedent: Code, (1867) sec. 3307; 7 Ga., 551; 7 
Ibid., 31; 6 Ibid., 307, et seg.; 3 Redfield on Wills, 93, (6) 
et seq., and notes; Ibid., 266, 267, and notes; Ibid., 269, (12.) 


Warner, Chief Justice. 


This was an action brought by the plaintiffs against the de- 
fendant, Glendenning, administrator of Reed, and his securi- 
ties, on his administration bond, alleging a devastavit by the 
administrator of the assets of his intestate, which came into 
his hands to be administered. The defendants pleaded plene 
administravit to the plaintiffs’ action. On the trial, the jury 
found a verdict for the sum of $75 00 in favor of the plain- 
tiffs, who made a motion for a new trial, which was overruled, 
and the plaintiffs excepted. The defendants also excepted, on 
the ground that the plaintiffs could not maintain their action 
against the defendant and his securities on his bond, on an un- 
liquidated demand against Reed, the intestate. 

1, The demand of the plaintiffs was founded on an alleged 
sale of two hundred sacks of corn made by them to the defend- 
ant’s intestate for cash, which was delivered but not paid for. 
The plaintiffs sought to recover the corn, under the provisions 
of the 1589th section of the Code, on the ground that the title 
to the corn had never passed out of the plaintiffs, but this they 
could not do, in this form of action, in a suit on the adminis- 
trator’s bond. The plaintiffs were only entitled to recover in 
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this suit by treating the sale of the corn to the defendant’s 
intestate as a debt due them for the corn delivered to the intes- 
tate. It was incumbent on the plaintiffs to have established 
their debt against the intestate, and that sufficient assets of 
the intestate had come to the hands of the defendant, as his 
administrator, to pay it, and that the defendant had wasted 
the same, conceding their right to sue on the bond for a devas- 
tavit before they had obtained judgment against the adminis- 
trator, which we leave an open question in this class of cases. 
There was no demurrer to the defendants’ plea of plene ad- 
ministravit ; if there had been, and it was insufficient, the 
defendant could have amended it. The evidence as to the 
amount of the assets which came into the defendant’s hands, 
as administrator, was conflicting. 

2. It appears in the record that the defendant, who was the 
father of the intestate’s widow, whilst he was temporary admin- 
istrator, made application to the Ordinary for twelve months’ 
support for the widow and children of the intestate, which was 
allowed by the Ordinary. It was objected at the trial, that the 
defendant, as such temporary administrator, had no authority 
to apply to the Ordinary for the year’s support for the family, 
and that the action of the Ordinary thereon was void as to cred- 
itors. The force of this objection, in view of the facts of this 
case and the provisions of the Code, is not very apparent. By 
the 2530th section of the Code, it is provided that on the death 
of any person, testate or intestate, leaving a widow and minor 
children, it shall be the duty of the Ordinary, on the applica- 
tion of the widow or the guardian of the children, or any other 
person in their behalf, on notice to the representative of the 
estate, if there be one, and if none, without notice, to appoint 
five discreet appraisers, ete. If the defendant made the ap- 
plication to the Ordinary, in behalf of his daughter and her 
children, for twelve months’ support, when acting as tempo- 
rary administrator, he had notice of the application, and he 
was the only representative that the estate had at that time. 
Tt does not appear to be a material question, in view of the 
statute, who makes the application for the twelve months’ 
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support, so that the representative of the estate has notice of it, 
if there be one. When the appraisement shall be made, and 
a schedule thereof returned to the Ordinary, objections may 
be made thereto, by any person interested, at any time within 
six months after the filing the same in office: Code, sec. 2532, 
The plaintiffs in this case, filed no objections to the allowance 
of the twelve months’ support by the Ordinary, within the 
time prescribed. The main question in the case was as to the 
amount of assets which came into the defendant’s hands to be 
administered, and what amount thereof remained in his hands 
after payment of the twelve months’ support, subject to the 
payment of the plaintiffs’ debt. The jury having passed on 
that question, under the evidence before them, we will not 
disturb their verdict. Inasmuch as the counsel for the de- 
fendants are content to abide the verdict, we will not consider 
their exceptions to the ruling of the Court in the progress of 
the trial. 
Let the judgment of the Court below be affirmed. 


ALLEN §. Corts, plaintiff in error, vs. WILLIAM JOHNSON, 
defendant in error. 


1. Johnson sued Cutts on a contract dated January Ist, 1868, to deliver 
to plaintiff one hundred and sixty-two and a half bales of cotton in the 
fall of 1868, of the crop grown that year. On the trial, defendant pro- 
posed to prove by parol that Johnson sold land to one Charlton in 
1866 for one hundred and eighty bales of cotton, which were to be 
delivered in the fall of 1867, and gave bond for titles; that in Decem- 
ber, 1866, Charlton transferred the bond to defendant, who afterwards 
executed to plaintiff the contract sued on, and that the last contract 
was only a renewal or extension of Charlton’s contract, and that defend- 
ant was only to pay plaintiff what was due on Charlton’s contract for 
the portion of cotton not delivered by Charlton, estimating it at its 
value at the maturity of Charlton’s contract : 

Held, That the testimony was inadmissible. 

2. Though the documentary evidence, the exclusion of which was ex- 
cepted to, may be not embraced in the bill of exceptions, no motion 
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for a new trial having been made, the writ of error will not be dis- 
missed, but the plaintiff will be heard on exceptions to the parol evi- 
dence. See end of Report. (R.) 


Evidence. Practice in the Supreme Court. Before Judge 
CLarK. Sumter Superior Court. October Term, 1872. 


Johnson brought suit against Cutts on the following contract: 


“ AmERiIcus, GA., SUMTER County, Jan. 1st, 1868. 

“ At any time between the 25th of September and 25th day 
of December, 1868, I promise to pay to William Johnson, of 
North Carolina, one hundred and sixty-two and one-half bales 
of good, sound, merchantable cotton, of average quality, raised 
on his plantation, to be delivered at Americus depot, closed 
in new bagging and ties, weighing on average five hundred 
pounds each, to be received at any time within the specified 
time, whenever fifty bales are presented, the cotton to be of 
the present year’s crop, for value received. Witness my hand 
and seal, (Signed) A. 8. Curts.” 


“ Received on this forty-four bales cotton, weighing twenty 
thousand four hundred and three pounds, (20,403 pounds,) 
December 30th, 1868.” 

“Received on this four bales cotton, weighing forty-six 
hundred and ninety pounds, (4690 pounds,) May 12th, 1869.” 


The defense sought to be established is difficult to be un- 
derstood, on account of continual reference to papers said to 
be attached to the bill of exceptions, as exhibits, but which, 
by an omission, were not so annexed. But it appears that 
the defendant sought to show by parol evidence that plaintiff, 
on November 7th, 1866, sold certain lands in Sumter county 
to one C. W. Charlton, for one hundred and eighty bales of 
cotton, weighing five hundred pounds to the bale, to be de- 
livered in Americus at any time from the middle of Septem- 
ber until the 25th of December next, the plaintiff giving his 
bond to execute a conveyance, upon a compliance by Charl- 
ton with the terms of said contract ; that on December 27th, 
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1866, Charlton transferred said bond to the defendant, who 
executed the obligation sued on in renewal or extension of 
Charlton’s undertaking, and that consequently the defendant 
was only liable to the plaintiff for what was due on Charlton’s 
contract for the portion of cotton not delivered by him, esti- 
mating it at its value at the maturity of his (Charlton’s) con- 
tract. 

The evidence was excluded, and the defendant excepted. 

The jury returned a verdict for the plaintiff for $9,546 69, 
with interest from December 25th, 1868. ‘The defendant 
assigns error upon the aforesaid exception. 

When this case was called in the Supreme Court, a motion 
was made to dismiss the writ of error, because certain docu- 
mentary evidence, to the exclusion of which exception had 
been taken, and which was referred to in the bill of excep- 
tions, as exhibits, were not so annexed. There was no motion 
for a new trial, and the evidence consequently came up as a 
part of the bill of exceptions. The Court overruled the mo- 
tion, but confined counsel in their argument, to the exceptions 
to the exclusion of certain parol evidence, refusing to take 
under consideration any question which involved said docu- 
mentary evidence. 


W. A. Hawkins; C. T. Goons, for plaintiff in error. 


HawkKIns, GuErRRY & Ho tis, for defendant. 


TRIPPE, Judge. 


The question is not what are the rights or equities of the 
holder of Johnson’s bond for titles—that is, whether or not 
he can demand titles from Johnson upon the payment of the 
value of one hundred and eighty bales of cotton under Char!- 
ton’s contract and the stipulations in the bond. But it is 
what is Cutt’s liability upon the contract sued on. The con- 
tract made by Cutts was to deliver to Johnson one hundred 
and sixty-two bales of cotton in the fall of 1868. Cotton was 
worth more in the fall of 1868 than in the fall of 1867. De- 
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fendant proposed to prove that it was the understanding of 
the parties that he was not to deliver one hundred and sixty- 
two bales specified in his contract, but that he was only to 
pay the unpaid portion of Charlton’s contract, estimating the 
cotton at its value, not in 1868, but at the maturity of the 
Charlton contract. It was not claimed that there was any 
fraud or mistake in Cutts’ written agreement, but simply that 
at the time it was executed the contract was different from the 
written terms. In other words, it was proposed to prove that 
Cutts was not to pay one hundred and sixty-two bales of 
cotton in the fall of 1868, but more or less according to what 
it might take, rated at its value in the fall of 1868, to pay 
what that much cotton was worth at the price of cotton in the 
fall of 1867. If one hundred and twenty-five bales at twenty 
cents in 1868 would be as much as one hundred and sixty-two 
bales at fifteen cents in 1867, then that was to be the amount 
delivered, and that amount is all that could be recovered. 
This would be substituting a verbal contract for a written 
one, both made at the same time, and differing probably 
several thousand dollars in their results. The plaintiff below 
could not claim such an alteration or substitution, had the 
prices of cotton been reversed at those two seasons, and the 
rule of law is too plain to allow the defendant (plaintiff in 
error) to do so. 
Judgment affirmed. 


GrorGIA RAILROAD AND Bankina Company, plaintiff in 
error, vs. ALEXANDER Monroe, defendant in error. 


1. All railroad companies are liable to be sued in any county in which 
the cause of action originated, by any one whose person or property 
has been injured by such railroad company, for the purpose of recov- 
ering damages for such injury, without any special notice and claim 
for damages therefor, as a condition’ precedent to his right to recover 
for such injury. 

2. Where damage has ensued by the running of cars, the presumption 
of negligence is against the railroad company. 
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Railroads. Demand. Negligence. Before Judge Rogry- 
son. Morgan Superior Court. November Term, 1873. 


For the facts of this case, see the decision. 
Briiups & Brosston, for plaintiff in error. 


Reese & ReEEsE, for defendant. 


Warner, Chief Justice. 


This was an action brought by the plaintiff against the 
defendant to recover damages for killing a mule, by the run- 
ning of its locomotive and cars on its road. On the trial of 
the case, the jury found a verdict for the plaintiff for the 
proven value of the mule. A motion was made for a new 
trial, on the several grounds set forth therein, which was 
overruled by the Court, and the defendant excepted. 

1. By the 3406th section of the New Code, all railroad 
companies are liable to be sued in any county in which the 
cause of action originated, by any one whose person or prop- 
erty has been injured by such railroad company, their officers, 
agents, or employees, for the purpose of recovering damages 
for such injury, without any special notice and claim for dam- 
ages therefor, as a condition precedent to their right to recover 
for such injury. To hold otherwise, would be inconsistent 
with the plain words of this section of the Code, which has 
been adopted as the law of the State. In this case, the 
agents of the defendant had notice of the injury done to the 
plaintiff’s property, and the defendant might have tendered 
him the amount of damages done to it before suit brought, as 
provided by the 3056th section of the New Code. 

2. The plaintiff’s mule was in a field around which there 
was a good fence eight or ten rails high, but had jumped the 
fence, and got on the railroad track, where it was killed by 
the running of the defendant’s locomotive and cars. By the 
3033d section of the New Code, the defendant was liable for 
killing the plaintiff’s mule, unless it had been. shown at the 
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trial that the defendant’s agents had exercised all ordinary 

and reasonable care and diligence—the presumption that 

they had not done so, was against the defendant. In relation 

to this material point in the case, the defendant offered no 

evidence. In view of the evidence disclosed in the record, 

there was no error in overruling the motion for a new trial. 
Let the judgment of the Court below be affirmed. 


JosePH Mize, plaintiff in error, vs. THe STATE OF GEORGIA, 
defendant in error. 


The plea of autrefois convict to an indictment for a misdemeanor in the 
Superior Court may be sustained by proof of such former conviction 
before an Inferior Court having jurisdiction of the offense, unless it 
appear that such indictment was found prior to the prosecution in the 
Inferior Court, and that the defendant had been arrested under it. 


Criminal law. Autrefois convict Jurisdiction. Before 


Judge CLtarK. Sumter Superior Court. April Adjourned 
Term, 1873. 


Mize was indicted for gaming, alleged to have been com- 
mitted on April 12th, 1873. He pleaded former conviction, 
“that he was, on the affidavit and written accusation of one 
William Mims, arraigned and tried in the Justice Court for 
the seven hundred and eighty-ninth district, before their Hon- 
ors John B. Pilsbury, Notary Public, and W. C. Godwin, 
Justice of the Peace, for the same offense, and was, on his plea 
of guilty, sentenced and punished for the same offense, as is 
set forth in said indictment, said Justice and Notary Pub- 
lic having authority and jurisdiction to try said offense.” 

Upon the trial of the issue thus formed, the defendant ten- 
dered in evidence the affidavit, accusation, plea and sentence 
set forth in the plea aforesaid. Upon objection to said testi- 
mony, on the ground that an indictment was pending in the 
Superior Court at the time of said proceedings before said 
Justice and Notary Public, it was excluded. 
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The jury found the issue in favor of the State. 

The defendant was then placed on trial, upon the plea of 
not guilty. The jury found to the contrary. A motion fora 
new trial was made upon the ground of error in the aforesaid 
exclusion of testimony. The motion was overruled, and the 
defendant excepted. 


C. T. Goope, for plaintiff in error. 


C. F. Crisp, Solicitor General, by Puiu. Cook, for the 
State. 


TRIPPE, Judge. 


The defendant (plaintiff in error,) had, before this trial, 
been prosecuted, convicted and punished for the same offense 
by a Court which had jurisdiction of the case. It is true that 
the conviction and punishment was by an Inferior Court, of 
limited jurisdiction, with power given by a special statute to 
take cognizance of such cases, and that, at the same time, this 
indictment was pending in the Superior Court. But it does 
not appear from the record that the defendant had ever been 
arrested under the indictment, or even had notice of it, or that 
the Court which tried him had notice of an indictment then 
pending against him for the same offense. Under this state 
of facts, it would have been not only hard on the defendant 
to be twice tried, convicted and punished for the same offense, 
simply because one Court commenced the prosecution before 
the other which tried him did, but would seem to subordinate 
that cardinal provision in the declaration of fundamental 
principles, older than any American Constitution, that no 
person shall be put in jeopardy of life or liberty more than 
once for the same offense, to a mere technical rule, to-wit: 
that the Court first obtaining jurisdiction shall retain it. 

In the case of the State vs. Tisdale, 2 Devereaux & Battle, 
159, the defendant was indicted in the Superior Court and 
pleaded thereto a former conviction in the County Court for the 
same offense. ‘To this plea a replication was filed by the State, 
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that the present indictment was found against the defendant 
before prosecution was commenced in the County Court, and 
had been regularly kept up. Defendant rejoined to the repli- 
cation, that he had no legal notice of the indictment in the 
Superior Court before his conviction in the County Court. 
There was a demurrer to this rejoinder, which was overruled 
by the Court below, and judgment given for defendant, This 
was affirmed by the Supreme Court of North Carolina. The 
subsequent case in the same Court, of the State vs. Casey et al., 
Busbee’s Reports, 209, was exactly like the former, except 
that the replication to the plea charged the defendants with 
knowledge of the bill pending in the Superior Court, and 
that they procured the prosecution in the County Court, and 
voluntarily submitted thereto, and paid the fine imposed by 
that Court. A demurrer was sustained to this replication, 
and the judgment affirmed. The Supreme Court of North 
Carolina, in their opinion, say “The replication does not state 
that the defendants had been arrested upon a capias issued 
from the Superior Court before they were indicted in the 
County Court, and we must take it that the fact was not so. 
Their knowledge of the bill having been found in the Supe- 
rior Court cannot, then, vary the result. As was said in the 
State vs. Tisdale, the defendant had no day in the Superior 
Court, he having neither been arraigned, or even arrested, on 
the bill in that. Court. Until he had a day in Court on that 
indictment, he was not vevatus thereby, and stood in relation 
thereto on the same footing as if he had been put without 
day, by a nolle prosequi thereon.” 

The Court then proceed to say, “How the other allegation, 
that he procured an indictment to be found against him in the 
County Court, and submitted thereon, can alter the case, we 
cannot imagine. Certainly it is no fraud on the law for a 
man who has violated it to come forward and voluntarily 
submit to the judgment of a Court having full jurisdiction of 
the offense. The Legislature, by giving a concurrent juris- 
diction to the County and Superior Courts over assaults and 
batteries, assumes that either, and not one more nor less than 

VoL. x1ix. 24, 
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the other, will fully exercise its powers and perform its duties, 
But it is said that persons committing aggravated batteries 
may, and often do, by the means resorted to in this case, man- 
age to escape with a lighter punishment in, the County Court 
than would have been imposed in the Superior Court. This 
may be so, and if it is so, itis an evil which it is the province 
of another department of the government to redress.” 

This long extract is given because it covers the whole ques- 
tion, and contains the gist of the whole matter. We are 
constrained, upon principle, to hold as the Supreme Court of 
North Carolina held, and say as they did, that if evil threat- 
ens to flow from it, the correction of that evil belongs to the 
Legislature. We cannot shape decisions to meet a policy 
which it is exclusively the duty of the Legislature to regulate.. 

We know that in the case of Burdette vs. The State, 9 
Texas, 43, a contrary holding was made. But the decision is 
contained in a few lines, and is solely put on the ground, 
“that the Court first exercising jurisdiction acquires control 
of the case to the exclusion of the other.” That principle is 
recognized, but we do not think it applies, so as to permit a 
plaintiff in a civil case to obtain two judgments for the same 
claim against the same defendant, unless it be in certain 
cases specially provided for. Even when that can be done, 
the satisfaction of one judgment is a discharge of both. Nor 
should the State be permitted to impose a double penalty for 
the same offense, and that too in a case wherein it does not 
appear that the defendant had been arrested under the first 
indictment. 
Judgment reversed. 


























Oscar E. Besore, plaintiff in error, vs. TALLULAH E. BE- 
soRE, by her next friend, defendant in error. 






1. An infant married woman may maintain an action for a divorce. 
2. The discretion of the Superior Court as to the amount allowed us tem- 
porary alinony will not be interfered with unless abused. 
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3. Temporary alimony for the wife should embrace a reasonable allow- 
ance for her support pending the litigation, taking into consideration 
her physical condition and ability to contribute something towards her 
own support. 


Husband and wife. Divorce. Alimony. Infant. Before 
Judge Hitt. Bibb Superior Court. April Term, 1873. 


For the facts of this case, see the decision. 
Lyon & Irv1y, for plaintiff in error. 
Por & HAtt, by Z. D. Harrison, for defendant. 


Warver, Chief Justice. 


The complainant having filed her libel for divorce against 
the defendant, made application to the Court for the allow- 
ance of temporary alimony, and for payment of counsel fees. 
The Court below, after hearing evidence as to the amount of 
the defendant’s property, and the condition of the parties, or- 
dered that the defendant should pay the plaintiff $45 00 per 
month for temporary alimony, and should pay to her counsel 
$150 00, as a retaining fee in the libel suit for divorce, to 
which the defendant excepted. The defendant also made a 
motion to dismiss the whole proceeding, on the ground that 
an infant married female, under twenty-one years of age, could 
not maintain an action of libel for divorce against her hus- 
band, which motion was overruled, and the defendant ex- 
cepted. 

1. If the wife is of sufficient age to enter into a marriage 
contract, no good reason occurs to us why she may not main- 
tain an action in the Courts to dissolve it, for any of the causes 
authorized by the laws of the State. Marriage contracts and 
settlements made by infants who are of lawful age to marry, 
are binding, as if made by adults: Code, section 2692. The 
complainant in this case was of lawful age to contract marri- 
age and to make a marriage settlement, and such contracts 
made by infant females being as binding upon them as if made 
by adults, it would seem that they would be as competent to 
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maintain an action to dissolve the marriage contract, for any 
of the causes authorized by law, as an adult married woman 
would be. If an infant married woman is bound by the con- 
tract as an adult married woman would be, it is difficult to 

perceive why she should not have the same right to prosecute 

a suit -for a dissolution of that contract as an adult married 

woman would have. There was no error in overruling the‘ 
motion to dismiss the proceedings. 

2. We cannot say that there was such an abuse of. the disere- 
tion of the Court below in allowing the temporary alimony in 
this case as would authorize this Court to interfere and control 
it, although we should have been better satisfied if the amount 
allowed had been less, but as it is in the discretion of the 
Court to modify its order from time to time, as the condition 
and circumstances of the parties may require, we will not in- 
terfere to control it. Courts cannot be too careful in granting 
temporary alimony and counsel fees in applications for divorce, 
so as not to encourage the dissolution of the marriage contract 
for mereenary considerations, the more especially when the 
amount is to be paid out of the property of the husband, when 
the wife had no property at the time of the marriage, as ip 
this case. 

3. A reasonable allowance for her support pending the liti- 
gation should be made, taking into consideration her physical 
condition and ability to contribute something towards her own 
support in the meantime. Every case, however, must depend 
on its own merits and the particular cireumstances connected 
with it, as well as the rank and condition in life of the parties. 
Let the judgment of the Court below be affirmed 



























Joun M. Guyn e ail., plaintiffs in error, vs. R. T. THory- 
TON, defendant in error. 






1. The sale of a homestead in February, 1871, under the 17th section of 
the Homestead Act of 1868, did not diseharge it from the lien of judg- 
ments then existing against the owner thereof, which were founded op 
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debts created prior to the time when the present Constitution went 
into operation. 

2. Where the purchaser of the homestead gave his note for a portion of 
the purchase money, and a judgment creditor of the vendor sued out a 
garnishment and obtained judgment thereon against the purchaser for 
the amount of the note prior to the decision of the Supreme Court of 
the United States, in the case of Gunn vs. Barry, and afterward levied 
the judgment against the vendor on the land, equity will enjoin him 
from enforcing the judgment obtained on the garnishment for the un- 
paid portion of the purchase money. 

3. The complainant in this case does not show that he had put improve- 

ments on the land of such character and to such an extent as will 

entitle him to an accounting therefor, for reimbursement. 

What the rights of the purchaser may be, as to the proceeds of the 

sale by the sheriff under the judgments against the vendor of pr8perty 

purchased by him with the money that has been paid by such pur- 
chaser, we do not now determine, as that question is not properly 

made in the record for a decision by this Court. If there be such a 

sale, he can be heard when the question as to the distribution of the 

money arises. ; 


> 





Constitutional law. Homestead. Garnishment. Vendor 
and purchaser. Before Judge Srrozier. Randolph Coun- 
ty. At Chambers. September 15th, 1873. 

e 

R. T. Thornton filed his bill against John M. Gunn, George 
W. Coxwell and George B. Swan, containing, substantially, 
the following allegations : 

That the defendants, holding certain judgments obtained 
by them, respectively, in November and May, 1867, and May, 
1869, vs. Henry J. Fillingin, have recently had them levied 
on certain lands, which having been, since the Georgia Con- 
stitution of 1868, set apart as a homestead to said Fillingin, 
had been bought by complainant from said Fillingin, for 
$2,000 00, and conveyed, on February 2d, 1871, to him by 
deed of said Fillingin and wife under the approval of the Or-. 
dinary, he believing, from the then prevailing decisions of the 
Courts of this State, that said lands could not be subjected to 
said judgments, and, under this impression, paying all the pur- 
chase money except some $389 00, and interest. 

That prior to the decision of the United States Supreme 
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Court, in Gunn vs. Barry, holding such property ‘subject to 
such debts, complainant had placed improvements on said 
lands to the value of $925 00, in clearing, fencing and fertil- 
izing, and in repairs, and the building of some cabins, whereby 
the value of the lands had been enhanced. ; 

That, according to complainant’s information, said Fillin- 
gin invested a large part of said purchase money in land and 
personal property now in his possession, and which, with com- 
plainant’s note for the balance of said purchase money, have 
been set apart as homestead and exemption to said Fillingin, 
all of which property, added to said lands bought by com- 
plainant from him, would not over-pay said judgments. 

That Coxwell’s judgment is void, because being rendered 
at May term, 1869, it was not signed by the Judge, but by 
E. L. Douglass, plaintiff’s attorney. 

That Gunn, as a means of collecting so much of his judg- 
ment aforesaid, garnished complainant, and, without defense, 
obtained a judgment against him for the amount of said note 
for the balance of the purchase money, and has also levied his 
original judgment on the said property now held by Fillingin. 

Upon said allegations, and upon complainant’s offer to pay 
into Court, for the said creditors, the sum due on the note 
aforesaid, he prays that defendants be perpetually enjoined 
from enforcing their judgments upon the lands first aforesaidy 
that if allowed at all to sell said lands, it may be only on con- 
dition of paying to complainant the value of his said improve- 
ments ; that Gunn may be enjoined from proceeding upon his 
said garnishment judgment; and that Coxwell’s judgment 
may be decreed void. 

The defendants demurred to the bill. The demurrer was 
overruled and the injunction granted as prayed for. To 
which decision the defendants excepted. 


Joun T. CrarRKE; A. Hoop; E. L. Dove ass, for plain- 
tiffs in error. 


H. &. I. L. Fiewper, for defendant. 
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TRIPPE, Judge. 


1. Some of the judgments sought to be enjoined were ob- 
tained before the assignment of the homestead to Fillingin and 
wife. All of them were rendered before the sale to Thornton, 
and were for debts contracted before the present Constitution 
went into operation. Whilst Fillingin held the property, it 
was subject to the judgments. The conveyance by him and 
wife, though by the approval of the Ordinary, did not dis- 
charge it from the lien of judgments which had already at- 
tached. 

2. Thornton, the purchaser of the homestead, gave in part 
payment therefor, his promissory note. Gunn, one of the 
creditors, sued out a garnishment against Thornton on his 
judgment. He has obtained judgment against Thornton for 
the amount of his note. This was before the decision of the 
Supreme Court of the United States in Gunn vs. Barry. 
Since that decision was rendered, and since the judgment was 
obtained against Thornton in Gunn’s favor for Thornton’s 
note for part of the purchase money of the land, Gunn has 
levied his execution on the land. Fillingin and wife have 
also sued Thornton on the note, and are insolvent. Under 
these facts, it would be inequitable for Gunn to sell the land 
under his judgment, thereby vacating Thornton’s title, and at 
the same time force Thornton to pay him -the unpaid portion 
of the purchase money for the same land. He should not 
deny and set aside Thornton’s title, and also recover from him 
the fruits of that which he has rendered valueless, Thorn- 
ton’s vendor’s being insolvent, he can have no indemnity from 
them. The question as to Thornton’s right to enjoin the suit 
of Fillingin and wife on the note, is passed upon in another 
ease, brought by a separate writ of error sued out by them 
from the same decision—all having been parties to the same 
proceedings in the Court below. 

3. The claim set up by complainant for reimbursement is 
mainly for fencing, repairing fences, clearing part of the land 
and for fertilizing. One or two log cabins were also built. 
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Thornton made the contract for the purchase in October, 1869, 
He has had the use of the land for three years. Most of the 
work he has done was to render the land more available to 
him for the purposes of cultivation, and we do not think they 
come within the character of that kind of improvements upon 
which can be based a claim for reimbursement. 

4, What the rights of Thornton, the purchaser, may be as 
to the proceeds of the sale of the property purchased by Fil- 
lingin with the money paid for the homestead, we do not de- 
termine. That question is not made in the record so that it 
can be properly passed upon here. The judgment of the 
Court below does not affect the rights of either party upon 
that point, nor does the injunction which was granted reach 
that question. The injunction should be modified so that it _ 
shall restrain the enforcement of Gunn’s judgment against 
Thornton, obtained in the garnishment proceedings. 


Henry J. FILuinGrn, plaintiff in error, vs. R. T. THORNTON, 
defendant in error. 


A State Court will not grant an injunction restraining a party from apply- 
ing for the benefit of the Bankrupt Act under the bankrupt law of the 
United States. 


Injunction. Bankrupt. Before Judge Srrozrer. Ray 
dolph county. At Chambers. September 15th, 1873. 


Thornton filed his bill against Fillingin, and others, who 
have no part in the issue here involved, making substantially 
this case: 

Fillingin had a homestead in real and personal property set 
apart to him under the Act of 1868. On February 2d, 1871, 
complainant, under the provisions of said Act for the sale of 
homesteads, purchased the land so set apart at and for the sum 
of $2,000 00, of which purchase money he has paid all but 
$289 00. He took a deed to said property from the defend- 
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ant and his wife, under the approval of the Ordinary. The 
defendant has invested the moneys realized as aforesaid from 
the sale of said homestead, in land and personalty, now in his 
possession. The Homestead Act of 1868 has been declared 
unconstitutional by the Supreme Court of the United States, 
so far as judgments were concerned, obtained prior to the 
adoption of the Constitution of 1868, and several of such 
judgments against the defendant have, in consequence of said 
decision, been levied upon the homestead purchased as afore- 
said by complainant. In equity, the property purchased with 
the proceeds of said homestead, should be sold and all the 
moneys arising therefrom applied to the payment of said judg- 
ments. But to prevent this result, the defendant has threat- 
ened to avail himself of the benefits of the Bankrupt Act of 
the United States, and to claim said property, now in his pos- 
session, purchased as aforesaid, as exempt under the provis- 
ions of the said Act. Amongst other things, the complainant 
prayed that the defendant be enjoined from filing a petition in 
voluntary bankruptcy, and from claiming said property as 
exempt. 

The Chancellor granted the injunction as prayed for, and 
the defendant excepted. 


WorriLt & CHastatn, for plaintiff in error. 


H. & I. L. FIELDER, for defendant. 


| TrRIPPE, Judge. 


The Constitution of the United States grants the power to 
Congress to establish “uniform laws on the subject of bank- 
ruptcies throughout the United States.” Congress has exer- 
cised this power and enacted a general bankrupt law for the 
United States. The State Courts will not grant an injunction 
restraining a party from applying for the benefit of that Act. 
No precedent or reason fér the exercise of such a power by a 
State Court was shown in the argument.: In truth, all anal- 
agous precedents and authorities are to the contrary. The 









386 SUPREME COURT OF GEORGIA. 
Graves vs. Wingfield. 


fact, that under the bankrupt law, the applicant may have 
rights that he could not secure under the State law, furnishes 
no groynd. A State may not discharge a debtor from all lia- 
bility for his debts, whilst that is one of the chief objects of 
a bankrupt law, ahd the special object of the debtor who seeks 
the benefit of the Act. The judgment of the Chancellor, so 
far as the injunction operates to restrain Fillingin from making 
application for the benefit of the bankrupt law, is reversed. 

The bill charges the insolvency of Fillingin and wife. The 
facts are more fully set out in the case of Gunn et al. vs, 
Thornton et al., decided at the present term. That case and 
this were brought up by separate bills of exceptions sued out 
from the decision of the Chancellor, made upon the same bill 
for injunction, filed at the instance of the defendant in error. 
The parties to both cases were all parties to the same proceed- 
ings below, and that case is referred to for a fuller statement 
of the facts on this point. 

We think the Chancellor committed no error in granting 
the injunction, so far as it restrains Fillingin and wife from 
collecting the note given by Thornton for a portion of the 
purchase money of the homestead. 

Injunction modified. 


James P. GRAVES, plaintiff in error, vs. Joun T. WING- 
FIELD, executor, defendant in error. 


The aid or comfort given by the plaintiff in the judgment to the Confed- 
federate Government, or to its soldiers, such as the payment of taxes, 
the furnishing of slaves to work on fortifications, the speaking in favor 
of the government, or the war, the furnishing of provisions to the gov- 
ernment and its soldiers and their families, although voluntarily done, 
was not sufficient to entitle the movant to have the judgment reduced 
under the Relief Act of 1868, as such acts did not sufficiently connect 
the plaintiff with the losses sustained by the movant. 


Relief Act of' 1868. Judgment. Confederate States. Be- 
fore Judge CLARK. Lee Superior Court. March Term, 1873. 
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For the facts of this case, see the decision. 


Freperick H. West; Ricnarp F. Lyon, for- plaintiff 
in error. 


G. W. Warmock; Vason & Davis, for defendant. 
WaRnER, Chief Justice. 


This was an application to reduce and scale a judgment ob- 
tained on a debt contracted prior to the Ist of June, 1865, 
under the provisions of the 2d section of the Relief Act of 
1868. On the trial of the issue, the Court charged the jury 
that no aid or comfort given by the plaintiff in the judgment 
to the Confederate Government, or to its soldiers, such as the 
payment of taxes, the furnishing slaves to work on fortifica- 
tions, the speaking in favor of the government, or the war, 
the furnishing provisions to the government and its soldiers 
and their families, although voluntarily done, was not sufficient 
to entitle the movant to have the judgment reduced under 
the Relief Act of 1868, as such acts did not sufficiently con- 
nect the plaintiff with the losses sustained by the movant. 
To which charge, the movant excepted. According to tlie 
rulings of this Court heretofore made in similar cases, under 
the provisions of the Relief Act of 1868, there was no error 
in the charge of the Court to the jury, in view of the facts 
disclosed by the record: Gunn vs. Hendry, 43 Ga. R., 556. 
In view of the previous rulings of this Court upon the ques- 
tion made in the record, ten per cent. damages is awarded for 
delay, as provided by the 4221st section of the Code. 

Let the judgment of the Court below be affirmed, with 
damages. 
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JosePpH W. Wooren e al., plaintiffs in error, vs. Eviza 
ARCHER, defendant in error. 


1. To entitle a mechanic to a summary enforcement, under section 1969, 
of the Revised Code, and Act of 16th September, 1870, of a lien 
claimed by him, it must appeur in the proceedings that the claim is for 
the labor of the mechanic himself, or for material furnished by him. 

2. A and B, mechanics, sued out an execution, which was void under the 
foregoing rule, against T. A., and a house built under a contract with 
him. The execution was levied on the house. It was sold by the 
sheriff and bought by Wooten & Taylor, the defendants. The lot on 
which the house stood belonged to E. A., who brought ejectment 
against Wooten & Taylor. The defendants set up, by plea, that E. A. 
lived adjoining to the lot where the house was being built, and never 
gave notice of her right or title, and that from such default on her part, 
the builders would, in equity, have a lien on the house for the unpaid 
portion of their claim, and that the purchasers at sheriff’s sale should 
be subrogated to their rights and allowed the amount that was due the 
builders. T. A., who had the house built, was not a party to the cause, 
nor did it appear what the debt against him was, except by the illegal 
proceedings to enforce the lien claimed : 

Held, That even if the defendants could, with proper parties and proof, 
assert such an equity, yet it was necessary that T. A. should have been 
made a party, and the amount of his debt due the builders should have 
been shown by evidence other than the void proceedings to enforce the 
mechanic’s lien. 

. Where the case stated in the body of the bill of exceptions is different 
from that stated in the certificate of the clerk thereto, and in the record, 
the error in the bill of exceptions is amendable so as to conform to the 
record. See end of Report. (R.) 


Mechanic’s and laborer’s lien. Equity. Parties. Estop- 
pel. Before Judge Hopkins. Fulton Superior Court. Oc- 
tober Term, 1872. 


Eliza Archer brought ejectment against Joseph W. Wooten, 
Clinton Taylor and Thomas Sharp to recover a lot on Broad 
street, in the city of Atlanta, with its appurtenances, and also 
mesne profits. The action was commenced in September, 187). 
According to the record, the case was in default. According 
to the bill of exceptions, the defendant pleaded the general 
issue and two special pleas. 

The special pleas were as follows: Ist. That defendants are 
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purchasers of the improvements upon the premises in dispute, 
under foreclosure of mechanic’s lien for erecting the same, by 
Alexander & Broomhead against Thomas B. Archer, which 
improvements cost and are of the market value of, $3,000 00, 
or other large sum, no part of which was paid by plaintiff, 
which will be wholly lost by defendants if a general verdict 
at law for the premises in dispute is rendered. Wherefore, 
they pray that a sale of the whole property may be required 
by the verdict, and they receive their pro rata upon the value 

of the land and improvements, which improvements occupy 

the whole land. 2d. That Thomas B. Archer, son of plain- 

tiff, being in possession of the premises in dispute by contract 

of rent, and also being, by the will of Washington E. Archer, 

under which plaintiff claims a life estate, a remainderman, said 

premises being unimproved and attached-and adjoining the 

stable property of said W. E. Archer, employed Alexander 

& Broomhead, mechanics, to erect a three-story brick building 

thereon, which was done and completed during said term of 
renting, and the cost thereof, except the principal sum of 
$732 00, was paid to said Alexander & Broomhead by said 

Archer ; that Alexander & Broomhead, for said balance} fore- 

closed their mechanic’g lien against said Thomas B. Archer 
and said improvements, and had the improvements sold by 
the sheriff under the same, on the 6th of June, 1871, when 
the defendants became the purchasers for $800 00, and took 
the sheriff’s deed thereto; and in addition, they purchased 
and paid for, to said Thomas B. Archer, all his interest in and 
to said lot and improvements, he conveying the same to them 
by deed ; that said Thomas B. paid out of his own funds for 
said improvements all that they cost, except the said balance, 
by reason of all which facts, the defendants are entitled to all 
the rights of the said Thomas B. and of Alexander & Broom- 
head in said improvements ; that the lot was used before these 
improvements for the purposes of said stable, and that the 
improvements were further to advance the value and use of 
the same, and that the plaintiff resided over the stables, and 
on the next lot to the improvements, all the while they were 
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nor in any other way communicated to them or to the defend- 
ants her objection; that when they were advertised at sheriff’s 
sale, and on the day they were sold, she still so resided, and 
never made any objections to the sheriff, or the plaintiifs, or 
to any one else, but permitted all to proceed until September 
afterwards, when suit was begun. Wherefore, the defendants 
submit that plaintiff cannot recover the premises in dispute 
without a finding to indemnify them for their loss and outlay, 
and the advanced value of the life estate by reason of the 
same, , 

At the trial, the plaintiff introduced certain evidence to 
show title to the premises in dispute, a part of which evidence 
was the will of her former husband, Washington E. Archer, 
by which she took a life estate, with remainder to her son 
Thomas B. and others. She was examined as a witness in 
her own behalf, and testified thus: “I am the widow of W. 
E. Archer, deceased; reside in Atlanta, on Alabama street, 
upon the property known as the Archer Livery Stable; am 
the mother of Thomas B. Archer; I know the property sued 
for—live where I could and did see it; said to son Thomas 
B. not to build the house, that it would ruin him to do so; 
never said to any mechanic, neither Alexander & Broomhead, 
nor any others engaged in the erection of the building to de- 
sist from the same, nor notified any of them not to erect the 
building or do the work; I resided all the time of the erec- 
tion of the building where-I could have seen it, and did see 
it, in course of erection, but resided in one of the front rooms 
and did not see the building until it' approached completion ; 
never interposed any claim or took any other legal proceedings 
or made any objection to the sale by the sheriff; was residing 
at the same place while the sale was in progress, and knew 
the sale was to take place. The lot in suit is a part of the 
Archer Stable property. All said property, including this 
lot, was rented by me to my son Thomas B., until the 15th 
day of June, 1871, and he took possession and continued so 
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in possession by himself and his tenants, up to said sheriff’s 
sale.” 

A. W. Holcomb testified that the: land for rent was worth 
$10 00 or $12 00 per month; and, improved as it is, $40 00 
per month ; that it is a part of the stable property, and was 
used as a mule or stock lot prior to the erection of the build- 
ing. 

The defendants opened their case on the plea of the general 
issue. They tendered in evidence a lease from the plaintiff to 
themselves, dated March 11th, 1871, covering the said stable 
property on Alabama and Forsyth streets, but not that por- 
tion lying on Broad street, the premises in dispute, This 
lease was to run for the term of one year, from June 15th, 
1871, with the privilege of extension to five years. They 
also tendered at the same time a claim of lien filed and duly 
recorded by Alexander & Broomhead, as mechanics, for erect- 
ing said building, and furnishing materials, with an affidavit 
made by Broomhead before the Judge of the Superior Court, 
to foreclose and enforce said lien, and a sheriff’s deed to the 
defendants, made under a sale based on such foreclosure. The 
claim of lien and the affidavit (one dated December 28th, 
1870, and the other May 8th, 1871), covered both the lots 
sued for, and the buildings erected thereon, as the property of 
Thomas B. Archer. The debt specified in the claim of lien 
was $1,416 00, but in the affidavit it was reduced to a balance 
of $732 00, besides interest. The sheriff’s deed covered the 
building but not the lot. It bore date June 6th, 1871, and 
recited a sale of the building to defendants as the property of 
Thomas B. Archer. 

All this evidence was objected to by plaintiff’s counsel, be- 
cause not available under the general issue. The objection 
was sustained by the Court. To meet this ruling the defend- 
sant filed the first special plea above set forth, and again ten- 
dered the same evidence, at the same time accounting for the 
loss of the fi. fa. set forth in the sheriff’s deed, and obtaining 
from the Court express permission for the cause to proceed as 
though the fi. fa. were in evidence. The lease and the claim 
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of lien were received, but the other two papers, to-wit: the 
affidavit and the sheriff’s deed were objected to by plaintiff’s 
counsel, on the ground that they were void and conveyed no 
title or interest to the defendants. The objection was sustained 
by the Court, and the defendants excepted. 

The defendants then amended their pleadings by adding the 
second special plea and again offered in evidence said affidavit 
and sheriff’s deed for the purpose of showing that they stood 
in the shoes of Alexander & Broomhead, as to the balance 
not paid to the latter by Thomas B. Archer for the building, 
and, also, as to the residue of the value of the improvements, 
that the defendants should, on principles of equity, be allowed 
a decree therefor, before being dispossessed, and that upon like 
principles, they were not liable for rent, except in proportion to 
their interest as compared with the plaintiff’s interest. To 
sustain this view of the case, the evidence was admitted by 
the Court. 

A. B. Culberson testified that he, for defendants, paid the 
money to the sheriff, as recited in the sheriff’s deed. 

The Court charged the jury, in accordance with the rulings 
made in the progress of the cause, in favor of the legal rights 
of the plaintiff, to recover the premises and rent, but not so 
as to be subject to any exception for the expression or intima- 
tion of an opinion as to what had been proved. In regard 
to the equitable defense set up, he simply charged that if the 
plaintiff, by any act of hers, influenced the defendants to make 
the purchase at sheriff’s sale, she would be liable to them for 
the money she may have induced them to pay out, and they 
might recover in this case and have a lien on the lot declared 
in the verdict for it; that the jury might render such verdict 
as would do equity between the parties. To which charge the 
defendants excepted, as erroneous generally, and specifically in 
that it did not submit for the consideration of the jury their 
legal rights under the evidence. | : 

The verdict was in favor of the plaintiff for the premises 
and $780 00 mesne profits. 
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Error is assigned upon each of the aforesaid grounds of 
exception. 

When this case was called, a motion was made to dismiss 
the writ of error, upon the ground that the case recited in the 
body of the bill of exceptions was different from that stated 
in the record which purported to belong to it; that if the 
Court proceeded to try the case stated in the bill of excep- 
tions, there was no record; that if the case set forth in the 
record was taken under consideration, there was no bill of 
exceptions. 

The facts upon which this motion was based were as fol- 
lows : 

The bill of exceptions stated that “there came on to be 
tried,” etc., “the ejectment suit of Eliza A. Archer against 
Wooten & Taylor, former partners in the livery stable busi- 
ness, for a city lot,” ete. The certificate to the bill of excep- 
tions by the clerk, states the case as that of “John Doe (on the 
demise of Eliza Archer,) vs. Richard Roe, Joseph W. Wooten, 


Clinton Taylor and Thomas Sharp.” The record throughout, 
including clerk’s certificate, shows the case to be as stated in 
the certificate to the bill of exceptions. 

Counsel for plaintiffs in error moved to amend the bill of 
exceptions by the record. The amendment was allowed, and 
the motion to dismiss was withdrawn. 


R. H. CLrark; A. B. CuLBERsON, for plaintiffs in error. 


L. E. BLECKLEY, for defendant. 


TRIPPE, Judge. 


1. In the case of The Savannah and Charleston Railroad 
Company vs. Daniel Callahan, decided at the present term, it 
was held, that the Act of 1869 only gives a summary remedy 
for the enforcement of mechanics’ and laborers’ liens upon the 
property of their employers, when the debt is due for the 
labor actually performed by them, and the materials furnished 
by them, with which and upon which the labor has been per- 

VoL, xLix. 25. ; 
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formed. The lien is given and the summary remedy allowed, 
to secure the debt due to the laborer or mechanie for his own 
labor and materials furnished by him, in the performance of 
the labor for which the debt is due. The Act of 1869 pro- 
vides that “such liens may be enforced in the manner pre- 
scribed in the 1969th section of Irwin’s Revised Code, upon 
the subject of enforcing liens against steamboats.” That sec- 
tion says that the person prosecuting such lien must make an 
affidavit “showing all the facts necessary to constitute a lien 
under this Code.” The Act of September 16th, 1870, entitled 
“An Act to alter and amend an Act for the enforcement of 
liens,” ete., uses the same expression, and requires the affida- 
vit to “show all the facts necessary to constitute a lien,” ete. 
According to these provisions, the proceedings for the en- 
forcement of the lien claimed in this case, did not show all 
the facts necessary to constitute a lien, and could not, there- 
fore, be the foundation for issuing a valid process for the sale 
of property under it. Where such extraordinary and sum- 
mary process is given, the statute granting it should be strictly 
complied with. The proceedings should show that the claim 
is for the labor of the mechanic himself, or for materials fur- 
nished by him, as held in the case referred to. 

2. But the defendants set up in their plea and evidence, 
that as Mrs. Archer was in default, in not giving notice of 
her title, the builders would in equity have a lien on the 
house for the unpaid portion of their claim, and that the pur- 
chasers at sheriff’s sale should be subrogated to their rights. 
To have accomplished this, it was necessary that Thomas 
Archer should have been made a party. He was interested 
in the issue. The amount of his debt was to be ascertained, 
and to that extent, at least, he had an interest. He had also 
a remainder interest in the property after the termination of 
his mother’s life interest. There was no legal evidence of 
this debt before the Court. If the proceedings to enforce the 
alleged lien were insufficient for the purpose for which they 
were instituted, they were not competent evidence to establish 
the debt. So that granting the equity claimed could have 
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been enforced with proper proof and proper parties, there 

were not before the Court the evidence and the parties neces- 

sary to authorize the recovery asked for by the defendants. 
Judgment affirmed. 


JosErH W. Horr, plaintiff in error, vs. ANDREW J. ODoM, 
defendant in error. 


1, Title to personal property by capture on land during a war, can only 
be set up by the organized and recognized parties to the war, or by 
those acquiring title from them, according to the orders and regulations 
prescribed by the governments and their military authorities. 

2. An immaterial error is no ground of new trial. 


War. Capture. Title. Confederate States. New trial. 
Before Judge Jounson. Muscogee Superior Court. October 
Term, 1872. 


For the facts of this case, see the decision. 
JosEPH F’, Pov, for plaintiff in error. 
JAMES M. RvssEt1, for defendant. 


Warner, Chief Justice, 


This was an action brought by the plaintiff against the 
defendant to recover the possession of a mule, or the value 
thereof, which the defendant had in his possession, under a 
possessory warrant sued out against the plaintiff therefor. 
The plaintiff proved that he purchased the mule from one 
Baugh, in Columbus, in February, 1871, for which he paid 
$165 00. The defendant proved the possession and owner- 
ship of the mule in April, 1865; that the mule disappeared 
from his possession, and never saw it until he found it in the 
possession of the plaintiff in February, 1871. It was further 
shown by the defendant that the mule was taken from his pos- 
session in April, 1865, by some men dressed as Federal sol- 
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diers, who took it to Macon and put it up with others, and 
was then sent off to Atlanta and there sold at private sale for 
$160 00. There were no officers with the men who took the 
mule from defendant’s possession—were all privates. The 
Court charged the jury, that if they believed the mule in 
controversy to be the same one taken from the defendant by 
Federal soldiers in April, 1865, the title of defendant was not 
divested, unless the same was condemned by a Court of com- 
petent jurisdiction, and that the plaintiff acquired no title by 
his purchase from Baugh, unless the same appeared ; to which 
charge the plaintiff excepted. 

1. Although the charge of the Court may have been correct 
as to the capture of property on the high seas by the maritime 
power of the Federal government, we do not think it was ap- 
plicable to the capture of personal property on land by that 
government, but the personal property captured on land by 
the regular organized authority of the Federal government 
should be disposed of according to the orders and regulations 
prescribed by the government and its military authorities, for 
that purpose. In this case, the plaintiff does not pretend to 
derive his title to the mule from either the civil or military 
authorities of the Federal government, or from any one claim- 
ing title therefrom, if, indeed, the mule had been lawfully cap- 
tured by the military authority of that government, which it 
had not, according to the evidence in the record. In Worthy 
vs, Kinamon, 44 Georgia Reports, 297, this Court held that 
title by capture, during a war, can only be set up by the organ- 
ized and recognized parties to the war, or by those claiming 
and acquiring title from said organized and recognized parties. 

2. Although the Court may have erred in charging the 
jury that condemnation of the mule by a Court of competent 
jurisdiction was necessary to divest the title of the defendant, 
still, the verdict was right, under the law and facts of the 
case, and we will not disturb it. 

Let the judgment of the Court below be affirmed. 
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Gazaway L. MILLEDGE, plaintiff in error, vs. JANE BRYAN, 
defendant in error. 


1. A trust deed gave power to the trustees to mortgage or sell land to 
pay a debt of the grantor, and to raise a specified amount to be paid 
to the grantor, or to C. M., as either might order. The income from 
the balance of the trust property was to be paid to the grantor, or to 
said C.M. The corpus was to be conveyed by the trustees to such per- 
sons as the grantor might, during life or by will, appoint. Ifthe grantor 
died intestate, then to hold for C. M. and her children then living, free 
from the debts or control of the husband of C. M. The grantor died 
intestate, and without executing the power of appointment. C. M. and 
her four children survived : 

Held, That at the death of the grantor the children of C. M. took a present 
interest in four-fifths of the property, the trust as to which interest was 
determined, and the legal estate therein vested in the children. 

2. In such a case, a Judge of the Superior Court did not have power, on 
the resignation of the trustees, after the death of the grantor, to ap- 
point a successor in the trust for the children, and on a bill filed by 
the prochein ami of the mother and children, in their name and by her 
consent, to grant an order in Chambers, authorizing the trustees to 
mortgage the whole estate, either to pay a debt or to raise money to 
educate the children. 

Trusts. Equity. Prochein ami. Before Judge ScCHLEY. 


Chatham Superior Court. January Term, 1873. 


Gazaway L. Milledge brought ejectment against Jane Bryan 
to recover an undivided fifth of certain lands situated in Chat- 
ham county. 

The defendant pleaded, Ist. Not guilty. 2d. That the 
suit, though having for its object the enforcement of rights 
which accrued prior to June 1st, 1865, was not brought until 
after January 1st, 1870. 

The following is an abstract of the evidence for the plaintiff: 

Ist. A trust deed from Mary Milledge to John W. Ander- 
son, Francis S. Bartow, and Charles A. L. Lamar, dated 
February 16, 1853, whereby she conveyed to them certain 
lands in Chatham county, of which the land in question is a 
part, to have and to hold the same, with the appurtenances, 
ete., unto them and their successors in the trust, their heirs 
and assigns forever, upon the following trusts, viz.: 
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“Tn trust, to grant, bargain, sell, lease, mortgage, or other- 
wise dispose of said lots, in whole or in part, and in such 
manner, or upon such terms as to the said parties of the second 
part may seem meet and proper, and to apply or hold the 
money thus realized in manner following, to-wit: first, to the 
payment and discharge of a mortgage upon said lots from said 
Mary Milledge to said John W. Anderson, dated the 8th day 
of January, 1853, to secure the payment of a note of $4,500 00, 
bearing the same date with said mortgage, and due sixty days 
after date, and then to pay the sum of $3,000 00 to the said 
Mary Milledge, or to the written order and receipt of Catha- 
rine Milledge, the wife of John Milledge, jr., of said county 
of Richmond, or to such other person or persons as they, or 
either of them, may in writing direct, and to invest the residue 
of said money in such stocks or other securities, or in such 
real or personal estate, paying at least a semi-annual income, 
as to the said parties of the second part may seem most suita- 
ble, and to pay the income arising from said installments, 
when made, and also of such portion of the property herein 
originally conveyed as shall remain unsold, to and upen the 
written order of the said Mary Milledge, the party of the first 
part, or upon the written order and receipt of Catharine Mil- 
ledge, the wife of said John Milledge, jr.; the money thus paid 
to the said Catharine Milledge, wife of said John, to be made 
over to her sole and separate use, and not in any wise subject 
to the debts, contracts, or control, of her said husband, and 
upon the further trust that the said parties of the second part 
shall and will hold the principal money arising from the sale 
and lease of said lots, after the payment of said sum of $7,500, 
as aforesaid, and such of said real estate hereby conveyed and 
remaining unsold, to and for the use and benefit of the said 
party of the first part, and to convey the same to such person 
or persons as the said party of the first part may during her 
lifetime appoint, or whom she may designate in her last will 
and testament, and upon such conditions as may be therein 
declared ; and in case the said party of the first part should 
die intestate, then to hold the same for the said Catharine Mil- 
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ledge, wife of said John, and for the children of the said John 
and his said wife, living at the time of the death of said party 
of the first part, free from all control or liability on account of 
the debts or contracts of said John Milledge. And it is hereby 
expressly declared that the said parties hereto of the second 
part, or any further trustees hereof, shall not be held respon- 
sible for the acts of each other, but that they shall be severally 
accountable to the parties in interest for such sums of money 
as may have been received by each individually. And it is 
further declared and agreed that if all or either of the trustees 
hereby appointed shall die or resign the trusts hereby created, 
that the place of the trustees resigning or dying may be sup- 
plied by such person or persons as the said Mary Milledge 
may, in writing, nominate; and the person or persons thus 
nominated and accepting the trust shall have all the powers 
and authorities which he or they would have had, were they 
the original trustees herein.” 

2d. Depositions of Catharine H. Milledge. “I know of the 
trust deed. I am the Catharine Milledge therein mentioned 
as the wife of John Milledge, jr. Mary Milledge and my 
husband were cousins, and I knew her well, of course. She 
died September 28, 1856. My husband died May 13, 1872. 
We had four children living at the time of Mary Milledge’s 
death, viz.: John, Kate, Richard, and G. L. Milledge. The 
last named is the plaintiff in this suit. They are all now liv- 
ing. Gazaway L. is the youngest. He was born May 30, 
1849. My husband was a citizen of Richmond county during 
the years 1857 and 1858. I knew John C. Snead. He was 
no relation or connection of ours, but was once a law partner 
of my husband. I think he resided in Augusta in 1857.” 

On the cross-examination, the witness said: “I knew the 
said Anderson, Bartow, and Lamar. I believe they are now 
dead. They resided in Savannah.” 

3d. The defendant then admitted that the land sued for 
was a part of the land included in the above trust deed, and 
that the defendant was in possession at the time the suit was 
brought. 
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FOR THE DEFENDANT. 

Ist. Petition of the above named Anderson, Bartow, and 
Lamar, and others, for the appointment of John Milledge to 
be trustee under said deed, in their stead, and order thereon, 
as follows : 


“CHATHAM SUPERIOR Court, May Term, 1857. 
‘In Chatham Superior Court, ex parte John W. Anderson et al. 


“GEORGIA—CHATHAM COUNTY: 

“To the Honorable the Judge of the Superior Court of 
said Chatham county, having jurisdiction in equity : 

“The petition of John W. Anderson, Francis S. Bartow, 
Charles A. L. Lamar, John Milledge and Catharine, his wife, 
respectfully showeth, that on the 16th day of February, in the 
year 1853, Mary Milledge, of the county of Richmond and 
State of Georgia, in and by a certain indenture conveyed to 
your petitioners, John W. Anderson, Francis 8. Bartow and 
Charles A. L. Lamar, certain real estate situate in the said 
county of Chatham, to be by them held in trust for your peti- 
tioner, Catharine Milledge, wife of said John Milledge, and 
her children, free from the debts or obligations of said John 
Milledge; and your petitioners further show that the said 
John W. Anderson, Francis 8. Bartow and Charles A. L. 
Lamar assumed the trasteeship cast upon them in and by said 
deed, and have borne the duties of the same up to the present 
time; that in and by one of the clauses of the said trust deed, 
it is declared, ‘that if all or either of the trustees hereby ap- 
pointed shall die or resign the trusts hereby created, that the 
place of the trustee resigning or dying may be supplied by 
such person or persons as the said Mary Milledge may, in 
writing, nominate; and your petitioners further show that the 
said John W. Anderson, Francis S. Bartow and Charles A. 
L. Lamar, trustees as aforesaid, are desirous of resigning, and 
do hereby resign, their said trusteeship, and beg to be dis- 
charged from the same; and that your petitioner, Catharine 
Milledge, is willing they should do so, and hereby consents 
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thereto, and is further desirous that her husband, the said 
John Milledge, should be, by this honorable Court, appointed 
trustee, under the said deed, in their place and stead ; and your 
petitioner, John Milledge, hereby consents to accept the said 
trusteeship, and to discharge the duties of the same; and your 
petitioners show here to your Honor that, in consequence of 
the aforesaid resignation by the said trustees, the said trust 
estate is unrepresented, and your petitioners bring here and 
show to your Honor the said original trust deed from the said 
Mary Milledge; and your petitioners will ever pray, ete. 
(Signed) “CATHARINE G. MILLEDGE, 

“JoHN MILLEDGE, 

“C. A. L. Lamar, 

“Francis §. Bartow, 

“JoHN W. ANDERSON, 

“by his solicitor, Joan M. B. Love .t.” 


‘In Chatham Superior Court, ex parte John W. Anderson et al. 

“On reading and filing the petition in the above case, it is 
ordered, adjudged and decreed, that the said John W. Ander- 
son, Francis S. Bartow and Charles A. L. Lamar be and they 
are hereby discharged from their trusteeship, as is prayed for 
in the aforesaid petition, and that the said John Milledge be 
and is hereby appointed trustee, under the said trust deed, in 
their place and stead. 

(Signed) “W. B. Fiemine, J. E. D. Ga. 
“ Dated Savannah, June 17th, 1857.” 


2d. An amicable bill, filed in the names of Catharine Mil- 
ledge, wife of John Milledge, by John C. Snead, as her next 
friend, and John Milledge, Catharine Milledge, Richard H. 
Milledge and Gazaway L. Milledge, infants under twenty-one, 
by the said Snead, as their next friend, against John Milledge, 
trustee, etc., with the answer and decree. The bill stated the 
trust deed already in evidence; that Mary Milledge was dead, 
intestate, and without having appointed any one to take a con- 
veyance of the property, as provided by the deed; that the 
minor complainants were the only children of the complainant, 
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Catharine, and her husband, John Milledge, living at the 
death of the said Mary; that the trustees had sold some of 
the property and paid the mortgage to Anderson and the 
$3,000 00 mentioned in the deed, but had made no further 
sales; that they had afterwards resigned the trust, and John 
Milledge, the husband of the complainant, Catharine, had 
been appointed in their stead by the order of the Court; that 
there was due on the property $1,000 00 to Lamar, and 
$600 00 to one Wylly, for which he had a lien, left unpaid 
by the resigned trustees ; that it was necessary to provide for 
the education of the two eldest children, but they were with- 
out means to procure it, unless means could be raised by a 
mortgage of the unsold property remaining in the hands of 
John Milledge, the trustee; that the deed gave power to the 
trustees and their successors to sell and mortgage the property 
or any part of it, and that the complainants had applied to 
John Milledge, as successor in the trust, to mortgage the prop- 
erty to raise $4,100 00 to pay off the above mentioned incum- 
brances, and to educate the complainants, but that John Mil- 
ledge refused to do so, for want of authority, etc.; that all 
parties in interest were represented and consenting, and there 
was no question of fact in dispute. The bill then prayed for 
a decree to require Milledge, as trustee, to raise $4,100 00 by 
the proposed mortgage, ete. Appended to the bill was this 
authority to the solicitors : 


“We authorize Messrs. Lloyd & Owens to file this bill, and 
use our names as complainants and prochein ami. 
(Signed) “JoHn C. SNEAD, 
For Mrs. Catharine Milledge, and the infants, complainants, 
John, Catharine, Richard H. and Gazaway L., named in the 
foregoing bill. ~° (Signed) 
“June 20, 1857.” “CATHARINE MILLEDGE. 


John Milledge, the defendant, acknowledged service June 
20, 1857, and on the same day, before a Notary of Chatham 
county, swore to his answer, which admitted the facts stated 
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in the bill, and was filed June 22, 1857 On the same day 
the answer was filed, the decree was rendered, reciting that 
“this cause came on to be heard before me at Chambers upon 
bill, answer and exhibits, all parties in interest being repre- 
sented and consenting, and no question of fact being in dis- 
pute,” and proceeding to give the authority to mortgage prayed 
for. 

3d, A mortgage given by John Milledge, as trustee, in pur- 
suance of the above decree, to Joseph Burke, dated June 22, 
1857, including the land sued for. 

4th. The record of foreclosure proceedings upon said mort- 
gage. Rule absolute rendered in May, 1858. 

5th. The execution in pursuance of the foreclosure, with 
the sheriff’s entries of the levy and sale. 

6th. The deed from Waring Russell, sheriff, ete., in pursu- 
ance of the sale, to Joseph Bryan, dated March 4, 1859, and 
including the land sued for. 

7th. The will of the said Joseph Bryan, dated August 5, 
1859, whereby he gave all his property to his wife, Jane, the 
defendant in this suit. 

It was admitted by the plaintiff that at the time of the 
sheriff’s sale to Bryan, Milledge was exercising authority and 
ownership over the land as trustee; and by the defendant, 
that at the time of the filing of the amicable bill, all the par- 
ties to it resided in Richmond county. 

The jury returned a verdict for the defendant. The plain- 
tiff moved for a new trial, upon the following grounds, 
to-wit: 

1st. Because the Court did not charge, as requested by the 
plaintiff, that the trust created by the trust deed from Mary 
Milledge to John W. Anderson and others, became executed 
upon the death of Mary Milledge; and that the said plaintiff 
then became the absolute owner, at law as well as in equity, 
of an undivided fifth of the property, the office of the trustee 
then ceasing as to him. 

2d. Because the Court did not charge, as requested by the 
plaintiff, that the order appointing John Milledge trustee 
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under the said trust deed did not make him trustee for the 
plaintiff. 

3d. Because the Court did not charge, as requested by the 
plaintiff, that the said order was void as to him, because he 
was not a party to the petition on which it was granted. 

4th. Because the Court did not charge, as requested by the 
plaintiff, that the said order was void as to him, because he 
did not consent thereto, he being then an infant and incapable 
of such consent. 

5th. Because the Court did not charge, as requested by the 
plaintiff, that the said order was void, because all parties in 
interest were not represented and consenting, the Court being 
without jurisdiction, even in term time, to make such an 
order in an ex parte proceeding, except where all parties in 
interest were represented and consenting, and there was no 
question of fact in dispute. 

6th. Because the Court did not charge, as requested by the 
plaintiff, that the said order was fundamental to the decree 
afterwards granted ; and the order being void, the decree was 
also void, at least as to the said plaintiff. 

7th. Because the Court did not charge, as requested by the 
plaintiff, that the decree granted at Chambers was void, be- 
cause the Judge, at Chambers, had no authority to grant such 
a decree, except with the consent of all parties in interest ; it 
being apparent on the face of the bill that the plaintiff was 
an infant, and was not consenting because he could not con- 
sent. 

8th. Because the Court did not charge, as requested by the 
plaintiff, that the decree was void, because the Judge, at 
Chambers, had no authority to order a sale or mortgage of 
trust property for any purpose not involving the preservation 
or reinvestment of the trust fund. 

9th. Because the Court charged substantially to the con- 
trary of each of the above propositions. 

The motion was overruled, and a new trial refused. To 
this decision the defendant excepted upon each of the grounds 
aforesaid, 
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Jackson, Lawton & Basstncer; B. H. Hitt & Son; 
CuArLEs N. WEst, for plaintiffs in error, submitted the fol- 
lowing brief: a 

Ist. Under the trust deed, Mrs. Catharine Milledge and 
her four children, who were living at the time of Mary Mil- 
ledge’s death (of whom the plaintiff was one) were tenants in 
common of the property then remaining: 29 Ga., 403; 43 
Ibid., 327. And the trust became at that time executed : 
7 Ga., 517; 23 Ibid., 484; 32 Ibid., 264. 

2d. Before entering upon a discussion of the validity of the 
proceedings by means of which the plaintiff’s lessor was de- 
prived of his property, the attention of the Court is asked to 
the haste with which they were conducted and some of the 
circumstances disclosed by the proceedings themselves. These 
indicate a degree of indifference and carelessness on the part 
of those who assumed to represent the minors interested, which, 
if not equivalent to fraud, demand of the Court the closest 
scrutiny into all that was done. 

3d. The effect of the order appointing John Milledge trus- 
tee was not to make him trustee for the plaintiff’s lessor: 43 
Ga., 327. 

4th. The order was void as to the plaintiff, because he was 
not a party to the petition or represented therein: 25 Ga., 
558; 27 Ibid., 560; 50 Ibid., 696; 1 Bailey’s Equity Re- 
ports, 395; Hill on Trustees, 195. And the Court had no 
jurisdiction to make such an order in an ex parte proceeding, 
unless all parties in interest were represented and consenting: 
3 Dan. Ch. Pr., 1801, 2076, 2094; R. M. Charlton, 109; 15 
Ga., 319; Hill on Trustees, 194. See, also, Hill vs. Printup, 
decided in this Court, during its term commencing in Jan- 
uary, 1873, 

5th. If this order was void, the subsequent decree, which 
was in fact based upon it, must have been void also. For 
though persons sui juris, not bound by such an order, might 
possibly be held to accept the appointment as valid by filing 
a bill in pursuance of it, no such adoption or ratification can 
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be predicted of a minor, or result from the use of his name 
by a prochein ami. . 

6th. But there are objections to the decree at Chambers, 
irrespective of the invalidity of the order. The authority of 
the Chancellor to make it, if he had any, is to be sought in 
the Act of 1854: Acts 1853-4, pam., 59. This statute gave 
authority to make such a decree only “where all parties in 
interest were represented and consenting,” ete. And it was 
apparent on the face of the bill that four of the parties in in- 
terest were minors, and could not consent; 4 Cranch C. C., 
499. The consent required by the statute was not an implied, 
presumed, or inferential consent, but an express consent. 

7th. The decree was void, because granted for a purpose 
not within the statute, which gave no authority to order a sale 
or mortgage of trust property in Chambers, except for division 
or reinvestment. 

8th. In support of the last two positions we invoke not 
only the rule that statutory remedies must be exactly pursued, 
and the other rule that a statute authorizing proceedings by 
which a party may be deprived of his property must be strictly 
construed, but also the example of the English Court of Chan- 
cery when acting under statutes providing special proceedings : 
2 English Law and Equity, 40; 11 Ibid., 39-40; 13 Jbid., 
375; 19 Ibid., 319; 1 Mylne & Keene, 677; 3 Dan. Ch. 
Pr., 2094. 


Tuomas E, Liuoyp; Harrripce & CHIsHou, for de- 
fendants, argued as follows: 


Ist. The property in dispute was conveyed by Mary Mil- 
ledge to Anderson, Bartow and Lamar, and their successors. 
All the powers of the original trustees were given also to the 
successors. 

2d. The powers in that deed were to grant, bargain, sell, 
lease, mortgage, or otherwise dispose of said lots in whole or 
in part, and in such manner or upon such terms as the said 
trustees may seem meet and proper: first, to pay incum- 
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brances ; second, to pay $3,000 to Catharine Milledge; and 
third, to reinvest. 

3d. And these powers vested in John Milledge as soon as he 
became the successor of Anderson, Bartow and Lamar. 

4th. Did John Milledge become such successor ? 

(a.) On the 17th June, 1857, Anderson, Bartow and Lamar 
resigned; they could, by the terms of the deed, do this act: 
Adams’ Eq., (marg. p.) 38, 36; Lewin on Trusts, 24 Law 
Lib., (marg. p.) 465. 

(b.) By the resignation, the estate being unrepresented, was 
in charge of Chancellor, and he could appoint trustees on his 
own motion: Willard’s Eq., 610; Jeremy’s Eq., 173, (n;) 
Adams’ Eq., (marg. p.) 36; 5th Paige, 46. 

(c.) The appointment in Georgia could be made on petition : 
15th Ga. (See order and petition, June 17th, 1857.) 

5th. As a conclusion from the foregoing propositions, John 
Milledge had full power to make the mortgage, etc., and the 
purchaser, at a judicial sale, was not bound to look to the 
application of the proceeds: 7th John. Chan., 150; 1 Kelly, 
324; Code, sec. 2586. 

6th. But it may be argued that John Milledge was not only 
improperly appointed, but that admitting the legality of the 
appointment, the trust deed conferred no power to mortgage 
the property for educational purposes. If such objection be 
tenable, they are all overcome by the bill, answer and decree 
of 22d June, 1857. 

(a.) The plaintiff in this case was a complainant in that 
bill, and though an infant, was properly represented by John 
C. Sneed, prochein ami: McPherson on Infants, 41 Law Lib., 
(marg.) 363; Cooper’s Eq., 27. 

(5.) The father was the person from whom he was demand- 
ing a right to an education, and could not act, and the bill 
could be filed by any one: Ibid. 

(c.) The Court does not appoint the prochein ami of infant 
complainant: Font. Eq., 474, note; Reeves’ Domestic Rel., 
318; Cooper’s Eq., 27. 

(d.) The Court of equity has never scrupled to break the 
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principal for education: McPherson on Infants, 41 Law Lib., 
(marg. p.) 253; Font. Eq., 473; 4th John. Chan., 103. 

(e.) In this bill, answer and decree, there was then an equi- 
table cause, with parties properly represented, and the decree 
based on the same is good: 41 Law Lib., (marg.) 386; 3 Atk., 
626; 2 P. W., 519; 1 Atk., 631; 26 Ga., 547; 2 School & 
Lefroy, 577. 

7th. If, then, the plaintiff, Gazaway Milledge, in the case at 
bar, was a complainant properly before the Court in the said 
bill, answer and decree of June 22d, 1857, all the admissions 
in the bill are evidence against him now and also estoppel : 
44 N. Y., 158; 12 Ga., 52; 32 Ibid., 565; Code, sections 
3731, 3734, 3700. 

(a.) Those admissions are: Ist. That the trust estate was in 
debt to Wylly and Lamar, in the nature of liens, 2d. That 
it was necessary to raise money for education. 3d. That John 
Milledge was the trustee: See bill of June, 22d, 1857. 

(b.) If John Milledge had never been trustee before, that de- 
cree authorizing him to act in this particular instance, is good 
against complainant and all acts under it. 


TRIPPE, Judge. 


1. The question in this case which determines it and settles 
the other issues presented is, whether the children of Mrs. 
Catharine Milledge, at the death of Mary Milledge, the gran- 
tor, took an equitable or a legal estate in the property men- 
tioned in the deed. Did the trust continue as to them, or 
was it determined? Or, in the language generally used in 
the authorities, was the trust executed at the death of the 
grantor? If the trust became an executed or determined 
trust at that time, as to the children, their interest or right, 
which then first accrued, or rather vested in them, was a 
legal interest, and constituted in them a legal estate, sub- 
ject to those rules of law, and those only, which govern 
legal estates. We think it is clear, from the instrument cre- 
ating the estate, that on the death of Mary Milledge, intes- 
tate, and without having exercised her power of appointment, 





ATLANTA, JULY TERM, 1873. 409 
Milledge vs. Bryan. 


the children were let into an immediate right to a share of 
the property, and that the exclusive right of the grantor, 
or of Catharine Milledge, to have the income paid to the 
order of either, was then ended. It could not, of course, 
have been paid to any order of the grantor after her death, 
and had it been intended that Catharine Milledge should con- 
tinue for life to possess that right solely in herself, it would 
have been so expressed ; or, at least, a contrary provision would 
not have been immediately added. That provision is, that 
after the contingency of intestacy and non-appointment during 
life, the property should be held “for the said Catharine Mil- 
ledge, wife of the said John, and for the children of the said 
John and his said wife, living at the death of the party of the 
first part,” the grantor. 

In Jackson vs. Coggin, 29 Georgia, 403, property was given 
“to Mary Scott and her children, free from the disposition of 
any future husband.” It was held in a suit by one of the 
children against the executors of the will and the mother, that 
“the mother took as a joint tenant with her children,” and a 
recovery was had by the child suing. There is nothing in the 
terms of this instrument, or in any rule of construction, that 
suspends the interests of the children to the death of Cath- 
arine Milledge. 

Was this interest of the children a legal interest or estate ? 
In the case just cited it was recognized as a legal right in the 
children, although the interest in the mother was the subject 
matter of a trust. In Jordan vs. Thornton, 7 Georgia, 517, 
the bequest was to a trustee for the use of the mother for life, 
and at her death, to the use of her children. It was held that 
at the death of the mother, the children were the absolute 
owners of the property and could recover in their own right. 
The point was made that it was a continuing trust, under the 
terms of the will. But it was adjudged to be an executed 
trust. In Pope and wife vs. Tucker, 23 Georgia, 76, the de- 
cision was, that a gift to a father in trust for his children is 
not an executory, but an executed trust, and that the children 
took a vested legal interest, and were entitled to recover in 

VoL, XLIx. 26. 
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their own right. So in Bowman vs. Long, 26 Georgia, 142, 
where the bequest was to a trustee for ‘the use of an infant 
grandson. The grandson had a guardian, and it was held 
that the child took both the legal and equitable estate, and 
that the guardian was entitled to the possession of the corpus, 
and further, that “the attempt to vest the title in a trustee was 
a failure.” Again, in Walker vs. Watson, 32 Georgia, 264, 
the conveyance was to a trustee for the use of an orphan 
minor, who had a guardian. The decision was, that the guar- 
dian was entitled to the possession of the property as against 
the trustee, the trust being executed and the possession follow- 
ing the use. The case of Loyless vs. Blackshear et al., 43 
Georgia, 327, is more like the one under consideration, in the 
terms used in the conveyance specifying the beneficiaries, ete. 
That was a deed conveying certain lands to the husband as 
trustee for his wife and children. It was held that the mother 
and her children then in life, took an estate as tenants in com- 
mon, in fee simple, and that the children were entitled to a 
partition, in a proceeding in their own right, of the lands thus 
conveyed, 

These decisions, which are in accordance with all the au- 
thorities since the statute of uses, fully settle, we think, that 
the children of Mrs. Catharine Milledge took, at the death of 
Mary Milledge, an estate, as tenants in common with their 
mother, in the property remaining at the grantor’s death, and 
that it was a legal estate in them, unaffected by any trust, the 
trust, except as to their mother’s interest, being determined by 
the death of the grantor. The statute of uses declares, that 
“when any person shall be seized of lands to the use, confi- 
dence or trust of another person,” that person shall “stand 
and be seized or possessed of the land, of and in like estates 
as they have in the use, trust or confidence, and that the estate 
of the person so seized to uses shall be declared to be in him 
or them that have the use in such quality, manner, form and 
condition as they had before in the use:” 2 Bl. Com., 333. 

2. The deed was executed by Mary Milledge, and the orders 
were passed by the Judge, in Chambers, several years before 
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the Code went into operation. The only authority that could 
be claimed for the power exercised by the Judge was the Act 
of 20th February, 1854. Prior to that Act, it was held, in 
Arrington vs, Cherry, 10 Georgia, 429, that a Judge, at Cham- 
bers, had no power to order the sale of trust property; that 
chancery jurisdiction was conferred upon the Superior Courts 
and not upon the Judges thereof. It was never claimed in 
any case that the Judge, at Chambers, had power to order the 
sale of the legal estate of minors, or of any other person. 
There was another mode specially pointed out by law to effect 
the sale of the property of minor children, or of other wards, 
such as lunatics, ete. The general rule was by an application 
to the Court of Ordinary. Whenever jurisdiction was exer- 
cised by a Chancery Court for that purpose before the Act of 
1854, it was upon a regular proceeding in equity, and upon 
special cause shown. The Act of 1854, giving power to a 
Judge in Chambers to appoint and remove trustees, and to 
order the sale of property under certain conditions, applied 
only to cases of trust estates ; such estates as should be in the 
hands of trustees, and perhaps to such property or assets as 
might be within equity jurisdiction by reason of some pending 
litigation in her Courts. In the case under consideration, 
where the estate in the children of Mrs. Catharine Milledge 
was a legal estate, there was no place for a trustee to fill, so far 
as they were concerned—no power to appoint to such an office, 
and of legal necessity—no authority to invest such a person 
with the right and control over the whole property. All the 
proceedings as to the appointment of the successor to the 
former trustees who resigned, and as to the order empowering 
the successor to incumber by mortgage the whole property, 
were founded on the assumption that the trust continued for 
the whole, the children as well as the mother. This not being 
true, to the extent of the children’s interest, such proceedings 
were without authority of law. 

Judgment reversed. 
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Bradley vs. Johnson. 


Emma BrabDLey, plaintiff in error, vs. Joun JoHNsoN, ad- 
ministrator, defendant in error. 


1. The judgment of a Court of concurrent jurisdiction, directly upon 
the point, is, as a plea, a bar, or as evidence, conclusive between the 
same parties, upon the same matter, directly in question in another 
Court. The judgment of a Court of exclusive jurisdiction, directly 
upon the point, is in like manner conclusive upon the same matter, 
between the same parties, coming incidentally in question in another 


Court for a different purpose. 
2. The complainant having caveated the application of the defendant for 


administration upon the estate of his intestate upon the ground that 
she was entitled to such administration, as his widow, and the jury in 
the Superior Court having, on appeal, found a verdict on this issue in 
favor of the defendant, and a judgment having been rendered accord- 
ingly, such judgment is not a bar to a bill filed by the complainant as 
the widow and heir-at-law of said intestate, against the defendant for 
an account and distribution of the estate. 
8. Estoppels must be mutual. 


Judgments. Estoppel. Before Judge Jounson. Muscogee 
Superior Court. October Term, 1872. 


For the facts of this case, see the decision. 


Henry L. Benninc ; G. E. Toons, for plaintiff in error. 
Peasopy & BRANNON, for defendant. 


WARNER, Chief Justice. 


This was a bill filed by the complainant as the widow and 
heir-at-law of Bradley against the defendant, as the adminis- 
trator of Bradley, for an account and distribution of Bradley’s 
estate, with a prayer for an injunction. The defendant de- 
nies that the complainant is the widow and heir-at-law of 
Bradley. On the trial of the case the defendant offered and 
read in evidence an exemplification of the record from the 
Court of Ordinary of Muscogoe county, in which it appears 
that Johnson made application to that Court for letters of 
administration on Bradley’s estate, to which the complainant 
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entered a caveat, claiming that she was entitled to the admin- 
istration as the widow of Bradley. The Ordinary granted 
the administration to her. Johnson entered an appeal to the 
Superior Court from the decision of the Ordinary, and on the 
trial of the appeal the jury found the following verdict: 
“ We, the jury, find that John Johnson, applicant, is entitled 
to administration on the estate of Thaddeus W. Bradley, de- 
ceased.” Judgment was entered on this verdict, in exact 
accordance with the terms thereof, and certified to the Ordi- 
nary, and made the judgment of that Court, and Johnson 
was appointed by the Ordinary administrator on Bradley’s 
estate. The Court charged the jury, “that if the question 
whether the plaintiff was the widow of deceased was made 
and adjudicated between the parties to this cause in the pro- 
ceedings had before the Ordinary and on appeal, and it was 
therein and thereby adjudged that the plaintiff was not the 
widow of deceased, such adjudication was conclusive of the 
fact in this case, and she would be thereby barred of her right 
to maintain her present suit.” To which charge of the Court 
the complainant excepted, and the question is, whether the 
judgment of the Court of Ordinary granting the letters of 
administration on the estate of Bradley to Johnson, as the 
same appears in the record, was conclusive evidence that the 
complainant was not the widow of Bradley, so as to conclude 
her from showing that she was his widow on the trial of the 
equity cause, and was a bar of her right to maintain that suit. 

1, The rule as to the conclusiveness of judgments, as stated 
by Lord Chief Justice DeGrey, in the Duchess of Kingstone’s 
case (20 Howell’s State trials, cited by Professor Greenleaf, 
volume 1, section 528) is, that the judgment of a Court of 
concurrent jurisdiction, directly upon the point, is, as a plea, a 
bar, or as evidence, conclusive between the same parties, upon 
the same matter, directly in question in another Court; that 
the judgment of a Court of exclusive jurisdiction, directly 
upon the point, is in like manner conclusive upon the same 
matter, between the same parties, coming incidentally in ques- 
tion in another Court, for a different purpose. 
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2. The judgment of the Court of Ordinary offered in evi- 
dence in this case, is the judgment of a Court of exclusive 
jurisdiction as to the granting letters of administration on 
intestate’s estates; that judgment was conclusive as to the 
fact that letters of administration had been granted to John- 
son on Bradley’s estate when offered in evidence on the trial 
of the equity cause, but it was not conclusive on that trial 
upon the point as to whether the complainant was the widow 
of Bradley ; the judgment does not decide anything more, and 
does not purport to decide anything more than the fact that 
Johnson was entitled to the administration on Bradley’s es- 
tate. That judgment is not an adjudication directly upon the 
point that the complainant is not the widow of Bradley, and 
does not purport to decide that question. Moreover, it does 
not affirmatively appear from the verdict and judgment there- 
on that the fact of her being the widow of Bradley was the 
only question made and decided by the judgment of the Court 
of Ordinary; that it was one of the questions decided, is in- 
ferred by argument from the judgment and proceedings in the 
Court of Ordinary; the judgment itself is not directly upon 
that point, and unless the judgment of the Court of Ordinary 
was rendered directly upon that point as shown by the record, 
the complainant was not estopped by that judgment from 
proving that she was the widow of Bradley on the trial of 
the equity cause. 

3. Besides, estoppels should be mutual. If administration 
had been granted on Bradley’s estate to the complainant in- 
stead of Johnson, would the judgment of the Court of Ordi- 
nary, granting administration to her, have estopped the heirs 
of Bradley on a bill filed by them against her for distribu- 
tion, from showing that she was not his widow? We think 
not. In our judgment the charge of the Court was error, 
because it did not appear from the judgment rendered by the 
Court of Ordinary that the question whether the complain- 
ant was the widow of Bradley was necessarily decided by that 
Court, inasmuch as that judgment does not appear to have 
been rendered directly upon that point, and it was error to 
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assume that it was so rendered: Hunter vs. Davis, 19 Georgia 


Reports, 413. , 
Let the judgment of the Court below be reversed. 


THE SouTHERN Express ComMPANY, plaintiff in error, vs. 
Martin Connor, defendant in error. 


1. Where an action was instituted in the name of a plaintiff who was adju- 
dicated a bankrupt pending the suit, and the trustee selected by the’ 
creditors, with knowledge of such suit, did not have himself made a 
party, but consented that the suit proceed in the name of the original 
plaintiff, and no exception was made to the Court’s allowing the case so 
to proceed, but the defendant excepted to the refusal of the Court to 
charge the jury that if they gave a verdict for the plaintiff, they should 
find for him for the use of the trustee: 

Held, That it was not error in the Court to refuse so to charge. 

2. The right of the trustee, if he has any, to the money when paid, or of 
the defendants, to be protected in paying it to the proper party, may 
be secured by proper steps being taken for that purpose. 


Bankrupt. Parties. Pleading. Before Judge JoHnson. 
Muscogee Superior Court. October Term, 1872. 


Connor brought suit against the Southern Express Com- 
pany for $1,500 00 damages, alleged to have been sustained 
on account of the negligent loss of goods by the defendant, 
which it had contracted to transport from the city of Savan- 
nah, in the State of Georgia, to the city of Columbus, in said 
State. 

The defendant pleaded in abatement, that since the com- 
mencement of said suit, to-wit: on December 26th, 1868, the 
said plaintiff, for himself, and as a member of the firm of M. 
Connor & Company, filed his petition in bankruptey in the 
United States District Court for the Southern District of 
Georgia, and in his schedule of assets was embraced the suit 
aforesaid ; that under said proceedings in bankruptcy, Ga- 
briel Zeigler was appointed trustee by order of the Bankrupt 
Court, and on April 16th, 1869, all the right, title and interest 
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of said plaintiff in the suit was conveyed to said trustee for 
the benefit of the individual creditors of te plaintiff, as well 
as of the creditors of the aforesaid firm of M. Connor & 
Company ; that said suit is being now prosecuted by the 
plaintiff against the consent of said trustee, for his individual 
benefit, in violation of said trust and in fraud of his creditors. 

The defendant filed, also, the general issue. What disposi- 
tion was made of the plea in abatement, the record fails to 
disclose, but it is to be inferred that it was stricken on de- 
murrer, leaving the case before the jury on the second plea. 

So far as the question of the bankruptcy of the plaintiff is 
concerned, which is the only point now involved in this case, 
the evidence shows the facts to be as stated in the plea, with 
this exception: that the charge that the suit was proceeding 
in the name of the plaintiff without the consent of the trus- 
tee, was untrue, for the testimony demonstrated the very re- 
verse to be the fact, to-wit: that the trustee agreed with the 
plaintiff that he should proceed with the suit for his own 
benefit, if he would turn over to said trustee a certain note, 
to which condition the plaintiff assented. 

The defendant requested the Court to charge the jury as 
follows: “If they find for the plaintiff, to render their verdict 
for the use of Gabriel Zeigler, trustee, if the evidence shows 
that said Gabriel Zeigler was appointed trustee, and this claim 
was among the assets transferred to him, and it does not ap- 
pear that a transfer to the plaintiff has been made with the 
consent of the committee appointed under the proceedings in 
bankruptcy.” 

The Court refused so to charge, and the defendant excepted. 

The jury found for the plaintiff $1,076 52. 

The defendant assigns error upon the aforesaid ground of 
exception. 


R. J. Mosss, for plaintiff in error. 


Henry L. Bennine; Peasopy & Brannon; JosEPH F 
Pou, for defendant. 
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TRIPPE, Judge. 


The trustee selected by the creditors was aware of the pen- 
dency of the suit in the name of the bankrupt, and consented 
that it should proceed in the name of the original plaintiff. 
No exception was taken to the Court’s allowing the case to be 
tried as it was instituted. The objection is that the Judge 
refused to charge the jury that if they rendered a verdict 
against the defendant, it should be for the use of the trustee. 
Beside the anomaly of a verdict being for one, or for his use, 
who is not a party of record, we do not think the verdict, as 
it stands, can endanger the rights of the plaintiff in error. IRf 
the trustee be the only person to whom the money can be 
legally paid, then a payment to him would be a discharge of 
the debt. In any event, the defendant in the judgment, or 
the trustee, can have whatever rights either may have fully 
protected by taking the proper steps for that purpose. There 
need be no danger of paying the debt twice, and that seems 
to be all that is apprehended. 

Judgment affirmed. 


CAMPBELL & JONES, plaintiffs in error, vs. Bowen & Brrp, 
defendants in error. 


1. If articles are purchased by a partner for the legitimate use and busi- 
ness of the firm, then both partners are liable for the payment there- 
for, notwithstanding the other partner may have notified the vendors 
of the articles not to extend credit to his associate on account of the 
partnership. 

2. Suit having been brought against partners jointly, the verdict should 
have been rendered against both and not against one only. 


Partnership. Practice. Verdict. Before Judge Roxrn- 
son. Jones Superior Court. October Adjourned Term, 1872. 


For the facts of this case, see the decision. 
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Rosert A Nisbet, by brief, for plaintiffs in error, 
Buiount & HARDEMAN, for defendants. 
Warner, Chief Justice. 


1. This was an action brought by the plaintiffs against the 
defendants as partners engaged in cultivating a plantation for 
the year 1870, on an account for $668 81. On the trial of 
the case, the jury found a verdict against the defendant Bowen 
for the sum of $326 31. The plaintiffs made a motion for a 
new trial, on the ground that the verdict was contrary to the 
charge of the Court, contrary to law, contrary to the evi- 
dence, and without evidence to support it, which was over- 
ruled, and the plaintiffs excepted. It appears from the evi- 
dence in the record, that the articles mentioned in the account 
were sold by the plaintiffs to the firm of Bowen & Bird, 
mainly on the credit of Bowen. It also appears, that in the 
early part of October, 1870, before the termination of the 
partnership, either by a dissolution thereof, or by the expira- 
tion of the time for which it was limited, Bowen, one of the 
partners, notified the plaintiffs not to give Bird, the other 
partner, credit any longer on his account, and that part of the 
account sued for was for articles purchased by Bird from the 
plaintiffs after said notice. If the articles purchased by Bird, 
the other partner, were purchased by him for the legitimate 
use and business of the partnership, and for the benefit 
thereof, then, in our judgment, both partners were liable for 
the payment of them, notwithstanding the notice of Bowen, 
the other partner. 

2. In any event, the suit having been brought against the 
partners jointly, the verdict should have been rendered against 
both, and not against one only. 

Let the judgment of the Court below be reversed. 
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Kimbro vs. The Bank of Fulton. 


R. P. S. Kivero, plaintiff in error, vs. THE BANK OF 
Futon, defendant in error. 


1. The Act of 13th October, 1870, requiring proof of the payment of 
taxes on contracts made prior to June Ist, 1865, is unconstitutional 
and void. 

2. The general rule is, that statutes of limitation do not apply to bank 

bills, because they are by the consent of mankind and course of busi- 

ness, considered as money, and that their date is no evidence of the 
time when they were issued, as they are being continually returned to 
and reissued by the bank. But if the bills have ceased to circulate 
as currency, and have ceased to be taken in and reissued by the banks, 
they no longer have that distinctive character from other contracts, 
which excepts them from the operation of the statute of limitation. 

. If the bills of the Bank of Fulton had thus lost this distinctive char- 

acter prior to the first of June, 1865, they come within the provisions 

of the Act of 16th March, 1869, entitled ‘‘an Act in relation to the 
statutes of limitation and for other purposes.”’ 

4. It is necessary in a plea of the statute of limitations by a bank when 
sued on its bills, to aver the facts which take them out of the ordinary 
rule, to-wit: that the statute does not apply to such contracts. 

5. When a defendant sets up by plea that the contract is void under the 
Constitution, because it was made for the purpose of aiding and en- 
courage ‘‘ the late rebellion,”’ it is necessary that the facts should be 
stated in such plea, going to show how and in what way the contract 
was intended to give such aid and encouragement. 

6. When amongst other defenses, such pleas have been filed and stricken 
by the Court on demurrer, and such decision excepted to and excep- 
tion certified and entered on the minutes, it is competent for the de- 
fendant to amend the pleas on a new trial, which has been granted to 
the plaintiff. 


Relief Act of 1870. Statute of limitations. Bank bills. 
Pleadings. Amendment. Constitutional law. Before Judge 
Hopxkiys. Fulton Superior Court. October Adjourned Term, 
1872. 


On May 31st, 1871, Kimbro brought suit in the Justice’s 
Court of the one thousand two hundred and thirty-fourth dis- 
trict, against the Bank of Fulton, on four bills of said bank, 
dated September 20th, 1868, two for $20 00, one for $50 00, 
and one for $10 00. Judgment was rendered in favor of the 
plaintiff, and the case was carried, at the instance of the de- 
fendant, to the appeal docket of the Superior Court. 
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The defendant pleaded as follows: 

Ist. That it never had transacted business in the one thou- 
sand two hundred and thirty-fourth district, but on the con- 
trary, had always, and was then transacting its business in the 
one thousand two hundred and twenty-sixth district. 

2d. The general issue. 

3d. “That the obligations or evidences of indebtedness upon 
which said suit is predicated, or some part thereof, were made 
and not executed during the late rebellion, and said defend- 
ant has reason to believe, were given and used with the in- 
tention of aiding and encouraging said rebellion, and that it 
was the purpose and intention of all the parties to such con- 
tract to aid or encourage such rebellion, and that fact was 
known to the other party, and that, therefore, said obligations 
or evidences of indebtedness are, under the provisions of the 
Constitution of the State of Georgia, null and void,” ete. 

4th. The statute of limitations of March 16th, 1869. This 
plea merely set forth said Act, without alleging any special 
circumstances which brought plaintiff’s claim within its ope- 
ration. 

The issue formed upon the first plea was submitted to the 





‘jury, and a verdict rendered in favor of the plaintiff. No ex- 


ception was taken to any ruling upon this collateral issue. 

A demurrer was filed to the third and fourth pleas which 
was sustained by the Court, and the defendant excepted. 

Upon the trial of the issue formed by the second plea, the 
Court charged the jury that “it must be made to appear to 
them that all legal taxes chargeable by law upon the notes 
sued on, have been paid since their date.” 

The jury returned a verdict for the defendant. The plain- 
tiff excepted to said charge and assigns error thereon. The 
defendant assigns error upon the exception to the ruling on 
the demurrer to the third and fourth pleas. 


Jackson & CLARKE, for plaintiff in error. 


Courier, Mynatr & Coiiier; B. H. Hity & Son, for 
defendant. 
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TRIPPE, Judge. 


1. The charge of the Court below, under the ruling of a 
majority of this Court, prior to the decision of the Supreme 
Court of the United States, in Walker vs. Whitehead, was, 
that it must be made to appear to the jury, on the trial of 
cases founded on contracts made prior to June Ist, 1865, that 
all legal taxes due on the contract have been paid. This 
charge was error, as this Court during the last and pYesent 
term has held in several cases. 

2. The authorities are numerous, and almost without con- 
flict, that the statute of limitations does not apply to bank bills, 
and it was so decided in the case of Dougherty vs. The Western 
Bank of Georgia, 13 Georgia Reports, 288, and again recog- 
nized as the correct principle in 30 Georgia, 770. The 
reason given for such exception of bank bills from the com- 
mon rule, is, that they are by the consent of mankind and 
course of business considered as money; that their date is no 
evidence of the time when they were issued, as they are being 
continually returned to and reissued by the bank. Under 
such a state of facts, it would be impossible to fix a starting 
point for the statute to begin torun. (See 13 Georgia, supra, 
and the numerous authorities cited.) But if such bills have 
ceased to circulate as currency, and have ceased to be taken in 
and reissued by the bank, and to be considered as money 
in the ordinary sense of that term, the reason for such excep- 
tion ceases. They no longer have that distinctive character 
from other contracts, which excepts them from the operation 
of the statute of limitations. (See remarks of LUMPKIN, Judge, 
30 Georgia, 774.) These facts would not constitute the date 
of the bills as the period at which the statute would com- 
mence, for as was said in Greer vs. Perkins, 5 Humphries, 592, 
the date of a bank note affords no presumption that it was put 
in circulation at that time. It may have been filled up and 
dated long before it was issued, and may have often been re- 
turned and reissued at long and distant intervals. 

3. It does not appear from the record whether the bank 
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bills sued on in this case had lost this distinctive character ; 
and if so, at what time. If it were prior to June Ist, 1865, 
they then stood on the same footing as other contracts, and 
come within the provisions of the Act of March 16th, 1869, 
entitled “An Act in relation to the statute of limitations,” 
ete. If this change in their character did not occur until 
after said 1st day of June, 1865, we do not pronounce what 
effect the 8th section of the Act of March, 1869, would have 
uponfthem. Since this case was argued and determined, two 
other cases have been pronounced on at the same term, touch- 
ing this point, in the case of contracts maturing after June 
Ist, 1865, and of those made after that day, but before the 
date of the passage of the Act. (See Addison vs. Christy, 
and Black et al., vs. Swanson, July term, 1873, not yet re- 
ported.) 

4, The rule as to pleading, in relation to the statute of lim- 
itations, should be the same, both as to plaintiff and defendant. 
That is, as it is necessary for the plaintiff, if he declare on a 
contract which, on its iace, would be barred by the statute to 
allege the facts, if any, which would take the case out of the 
statute, or be liable to dismissal of his suit on demurrer, so 
should a bank, when sued on its bills, which are not, under 
the general rule, within the statute, show, by its plea, if it 
rely on the statute, such facts as will bring the bills within its 
operation, or the plea can be demurred to. 

5. The same principle applies to a plea that the contract is 
void under the Constitution, in that it was made for the pur- 
pose of aiding and encouraging “the late rebellion.” That 
principle is, that the plea “shall plainly, fully and distinetly 
set forth the defense.” A plea simply stating generally that 
the contract was made to aid and encourage the rebellion, is 
not sufficient. It should set forth the facts going to show 
how and in what way the contract did, or was intended to, 
give such aid and encouragement. More especially should a 
defendant filing such a plea be held to this rule, when the 
plea casts the onus on the plaintiff of disproving the plea. 

6. The Court below was right in sustaining the objection 
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to the pleas of the defendant as to the statute of limitation 
and the illegality of the contract. As we have been asked to 
pass upon the question whether, upon a new trial, the defend- 
ant has the right to file full and proper pleas on these points, 
we say, that as they were adjudged defective for not being full 
enough, or as that is the ground upon which the judgment of 
the Court is sustained, we see no reason why the defendant 
should not have the right to amend. 

The judgment of the Court below is reversed, and a new 
trial ordered on the first point mentioned. 


WILLIAM JOHNSON, plaintiff in error, vs. James M. Gray, 
executor, defendant in error. 


Where a Confederate contract was the subject of investigation before the 
jury, it was error in the Court to refuse to allow the plaintiff to prove 
the price of corn and other articles at the date of such contract, as it 
would have tended to have shown the value and purchasing power of 
Confederate money at that time, so as to have enabled the jury to ad- 
just the rights of the parties, under the provisions of the Ordinance of 
1865, on principles of equity. 


Scaling Ordinance. Evidence. Before Judge Rogrnson. 
Jones Superior Court. October Adjourned Term, 1872. 


For the facts of this case, see the decision. 
W. A. Lorron; C. L. BARTLETT, for plaintiff in error. 


Biount & HarpeMaAN, for defendant. 


Warner, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendant on a promissory note for $10,869 18, dated 14th Dec- 
ember, 1863, due 1st of December, 1864, with interest from 
the 2d of December last. On the trial of the case, the jury 
found a verdict for the plaintiff for the sum of $339 21 in 
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Black vs. Swanson, 
gold, without interest or costs. The plaintiff made a motion 
for a new trial, on the ground that the verdict was contrary 
to the charge of the Court, contrary to law and the evidence, 
and for error in admitting and rejecting evidence at the trial, 
The Court granted the motion, and the defendant excepted. 

This was a Confederate contract, the note having been given 
for a tract of land purchased by the defendant at executor’s 
sale. One of the main questions on the trial was as to the 
value of the land purchased, in good money, and what was 
the value or purchasing power of Confederate money at the 
date of the note, or at the time the same became due. We 
think the Court erred in refusing to allow the plaintiff to 
prove the price of corn and other articles of produce at the 
time of the sale of the land, as it would have tended to show 
the value and purchasing power of Confederate money at that 
time, so as to have enabled the jury to adjust the rights of the 
parties, under the provisions of the Ordinance of 1865, on 
principles of equity, as provided by law. In view of the 
rulings of the Court, and the verdict of the jury in this case, 
we find no error in granting the new trial. 

Let the judgment of the Court below be affirmed. 


WittraM A. Buack, plaintiff in error, vs. Toomas R. Swan- 

son, defendant in error. 

A note executed in January, 1865, and due in December of the same 
year, was not on the 15th of June, 1871, barred by the statute of limi- 
tations, nor was the holder thereof prevented at that time, by the Act 
of March 16th, 1869, from pleading the same as a set-off to an action 
pending against him by the maker. 


Statute of limitations. Before Judge CLARK. Sumter 
Superior Court. October Adjourned Term, 1873. 


Swanson sued Black in the Justice Court of the seven hun- 
dred and eighty-ninth district, on a note which it is impos- 
sible to set forth, as the record fails to disclose a copy. The 
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case was carried by appeal to the Superior Court, Henry 8. 
Davis becoming the security for Black, the appellant. The 
defendant pleaded as set-off a note made by Swanson on Jan- 
uary 2d, 1865, due December 25th thereafter, payable to the 
defendant or bearer, for $400 00. This plea was filed on 
June 8th, 1871. 

The plaintiff introduced the note sued on and closed. The 
defendant introduced the note pleaded as set-off and closed. 
The Court charged the jury, “that the note pleaded and in- 
troduced as a set-off was barred by the statute of limitations.” 
To which charge the defendant excepted. 

The jury returned a verdict for the plaintiff. The defend- 
ant assigns error on the aforesaid ground of exception. 


ALLEN Fort, by N. A. Surru, for plaintiff in error. 


Hawkins, Guerry & HOottis, for defendant. 


TRIPPE, Judge. 


It cannot be denied that there is great difficulty, if indeed 
there be not an impossibility in construing the Act of March 
16th, 1869, entitled “An Act in relation to the statute of lim- 
itations,” etc., so as to make all parts consistent with each 
other. The 3d section, which is the first one in the Act 
touching actions on contracts, refers to bonds and other sealed 
instruments, and also to statutory actions. This section speaks 
of actions on bonds, ete., “which accrued prior to 1st June, 
1865, not now barred,” and declares that they must be brought 
by 1st January, 1870. The 4th section refers to actions on 
promissory notes and other simple contracts in writing, etc., 
and prescribes that such actions “which accrued on a contract 
which was made prior to 1st June, 1865, must be brought, etc. 
The next section is in reference to actions against executors, 
ete., which accrued prior to June Ist, 1865. The 6th section 
embraces all other actions upon contracts, express or implied, 
etc., but again defines them as accruing prior to June Ist, 
1865. The last clause of this section seems to be intended to 

VoL, XLix. 27, 
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make the Act apply, as to the time when the action shall be 
brought, to all the instances before specified of contracts, by 
providing that it “shall take effect in all cases mentioned 
whether the right of action had actually accrued prior to 1st 
June, 1865, or was then only inchoate and imperfect, if the 
contract or liability was then in existence.” 

The 7th section refers to actions for torts, and throws no 
light on the point we are considering. The first provision 
quoted is as to actions on sealed instruments, etc., and only 
includes those cases where the action accrued prior to June 
1st, 1865. Then come the cases of actions “on simple con- 
tracts, which accrued on a contract which was made” prior to 
said day. Then actions against executors, which accrued 
prior to that day. Next, all other actions or contracts, ex- 
press or implied, which accrued, ete. And again, a sort of 
omnibus provision, saying it matters not whether the right of 
action had actually accrued prior to 1st June, 1865, or was 
then only inchoate and imperfect, if the contract or liability 
was then in existence, the limitations should take effect. Thus 
far, it would seem that an action on a note executed in Jan- 
uary, 1865, and due in the ensuing December, must have 
been commenced by the Ist January, 1870. The 3d sec- 
tion, and the latter clause of the 6th, are certainly in their 
words to that effect. Actions on sealed instruments, against 
executors, etc., and all other actions, mentioned in the first 
clause of the 6th section, by the terms of the special pro- 
visions in reference to them, need not to have been brought 
by that time, if the action did not accrue prior to June Ist, 
1865. It is only by the last clause of the 6th section that 
the prescribed limitation can be made to apply to them. To 
add to the difficulty, and making an almost irreconcilable 
conflict, the 8th section is as follows: “That all cases of the 
character mentioned in any section of this Act, which have 
arisen, or in which the right of action or the liability has 
accrued, or the contract has been made since the Ist June, 
1865, shall be controlled and governed by the limitation laws, 
as set forth in the Revised Code of Georgia, adopted by the 
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Constitution of this State.” Clearly, by this section, in the 
case of the note supposed, which is just the fact with the note 
under consideration, to-wit, it was made in January, 1865, 
and due December, 1865—the right of action did not accrue 
until after June Ist, 1865, though the contract was made 
prior to that date. No right of action accrued until the 
maturity of the note, December, 1865. The 8th section ex- 
pressly says that such cases shall be controlled and governed 
by the limitation laws of the Code. Those laws give the 
holder of the note six years from the time the right of action 
accrued. We solve the whole difficulty, as far as we can, 
by bringing this case within the 8th section. It requires no 
construction of words different from their plain, obvious, 
simple and legal meaning and effect. And though there may 
be difficulty in reconciling other portions of the Act to this, 
yet still greater would be the difficulty in attempting to force 
any other construction of the clear and palpable terms of the 
8th section. It is the last section of the Act, except the 
repealing clause; and, whatever may be the inconsistencies of 
the other sections, there can be no doubt as to the meaning of 
the terms used in this. 

The note held by plaintiff in error, though made before, 
was not due until after June Ist, 1865. No right of action 
accrued until after that date, and by the Act of March 16th, 
1869, it is controlled by the limitation laws set forth in the 
Code. As by those laws, his right of action would not be 
barred until December, 1871, and as he had pleaded the note 
in June, 1871, as a set-off to an action brought against him, 
he is entitled to recover thereon, so far as he is affected by the 
statute of limitations. 

Judgment reversed, 
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Isaac W. CarTER, sheriff, plaintiff in error, vs. J. W. CARD- 
WELL & Company, defendants in error, 


B. 8. SHEaTs, executor, et al., plaintiffs in error, vs. J. W. 
CARDWELL & CoMPANY, defendants in error. 


1. Where a portion of an execution from the Superior Court, was volun- 
tarily paid to the sheriff by the defendant, but before the next term of 
the Court, executions of older date from a Justice Court were placed 
in his hands to claim the money, and, upon a rule, the fund in the 
sheriff’s hands was applied to the oldest execution, it was error in the 
Court to make the rule absolute for the full amount of the Superior 
Court fi. fa. It should have been made absolute only for the uncol- 


lected balance. 
. The refusal of a rule absolute against the sheriff for the balance due 


on the Justice Court fi. fas., they having been placed in his hands be- 
fore levy, and when there was no mandate from the Court to him to 
make the money on them, but for the purpose of claiming what money 
might be realized on the Superior Court execution, was not error. 
Rule against officer. Sheriff. Execution. Justice Court. 
Before Judge BucHANAN. Campbell Superior Court. Feb- 


ruary Term, 1873. 


The only facts necessary to an understanding of these two 
cases, beyond those stated in the decision, and as far as can be 
gathered from very confused records, are as follows: 

After Carter, sheriff, had levied the Cardwell & Company 
fi. fa., the defendant paid to him $100 00. Before any other 
payment was made, he went out of office. Subsequently, and 
before the rule nisi was issued, he collected the entire balance 
due on said execution. Six executions in favor of Sheats, ex- 
ecutor, et al., issuing from a Justice Court, all of them of older 
date than the Cardwell & Company fi. fa., were placed in his 
hands to claim said fund. Upon a money rule, the Court 
directed the $100 00 first aforesaid to be paid to the oldest 
Justice Court fi. fas., and ordered a rule absolute to issue 
against the sheriff for the entire amount of the Cardwell & 
Company ji. fa., and refused rule absolutes for the balances 
still unpaid on the Justice Court fi. fas. The Court ignored 
the payments made to the sheriff after he had gone out of 
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office. The sheriff excepted to the judgment making the rule 
absolute against him for the entire amount of the Cardwell & 
Company fi. fa. Sheats, executor, and the other holders of 
the Justice Court fi. fas., excepted to the decision refusing 
rule absolutes in their favor, thus ignoring the payments made 
to the sheriff after his official career had ceased. 

Error is assigned fipon each of the aforesaid grounds of ex- 


ception. 


Wricut & Dent; A. D. FREEMAN; Tuomas W. La- 
THAM, for plaintiffs in error. 


Rosert J. TuGGLeE, by Lester & THomson, for defend- 


ants. 


Warner, Chief Justice. 


The case of Carter, plaintiff in error, vs. Cardwell & Com- 
pany, and the case of Sheats e¢ al., plaintiffs in error, vs. Card- 
well & Company will be considered together, as both cases are 
founded on a rule against the sheriff of Campbell county to 
show cause why he should not pay the amount of Cardwell & 
Company’s execution placed in his hands for collection. Car- 
ter, the sheriff, excepts to the judgment of the Court because 
he was made to pay $100 00 more than the amount of Card- 
well & Company’s fi. fa., and the other parties except as to 
the judgment of the Court disposing of the money. It ap- 
pears from the record, that in November, 1872, a fi. fa. from 
Campbell Superior Court, in favor of Cardwell & Company 
against Beck, for the sum of $325 00 principal, besides in- 
terest, was placed in the sheriff’s hands for collection. The 
sheriff made a levy -on the defendant’s property, who paid him 
$100 00, and the sheriff promised to wait with him for the 
balance due on the fi. fa. until Court and not advertise and 
sell his property. Shortly after the Cardwell & Company fi. 
Ja. was placed in the sheriff’s hands, several Justice’s Court 
ji. fas. of older date were placed in his hands against Beck, 
with instructions that any money paid by Beck should be ap- 
plied to them. The Court ordered the $100 00 which Beck 





| 
| 


See a 


ast es 


Peps Fee saa 


a ey Os eee ee 


ae 


430 SUPREME COURT OF GEORGIA. 
Carter, Sheats e¢ al. vs. Cardwell & Company. 


had paid to the sheriff, to be applied to the Justice’s Court fi. 
fas., and then made the rule absolute against the sheriff for 
the full amount of the Cardwell fi. fa. In our judgment, 
this was error. The Cardwell & Company fi. fa. was the 
only one in the sheriff’s hands which commanded him to make 
the money due thereon, and if he failed to make the money, 
either by the payment thereof by the defendant or by levy 
and sale of his property, then he was liable to be ruled there- 
for. If, however, the defendant paid the sheriff part of the 
money due on the fi. fa., then he was liable to be ruled only 
for so much as he had failed to collect. In this case he had 
collected $100 00, and he was only in default for failing to 
collect the balance due on the fi. fa. Under the notice given 
him as to the claim of the Justice’s Court fi. fas., placed in 
his hands, it would have been the duty of the sheriff to have 
held up the money until Court, whether it was voluntarily 
paid by the defendant or made by the sale of his property, in 
order to have been protected in the payment thereof by the 
judgment of the Court. Although the Justice Court fi. fas. 
might have been the oldest, still, if they had been fraudulent 
or void for any cause, the sheriff would have taken the risk, 
if he had paid them without the judgment of the Court. The 
rule against the sheriff should have been made absolute against 
him only for the amount due thereon, whieh he failed to col- 
lect from the defendant, either by his voluntary payment 
thereof, or by a levy and sale of his property, and no hore. 
The Justice’s Court ji. fas. placed in the sheriff’s hands had 
not been levied on the defendant’s property, and there was no 
mandate from the Court to the sheriff to make the money on 
them. What disposition was to be made of the money when 
collected by the sheriff on the Cardwell & Company fi. fa. 
was another question. We therefore reverse the judgment of 
the Court below in the case of Carter, plaintiff in error, vs. 
Cardwell & Company, and affirm the judgment of the Court 
below in the case of Sheats e¢ al., plaintiffs in error, vs. Card- 
well & Company. 

Let the respective judgments be so entered on the record. 
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Sarau A. ADDISON, administratrix, plaintiff in error, vs. 
JOHN CuHristy & CoMPANny, defendants in error. 

An account was contracted with a merchant on the 31st of January, 1866. 
Suit was instituted on the account on the 19th March, 1870. It did not 
appear in evidence on the trial that, by contract or custom, day of pay- 
ment was given when the goods were sold: 

Held, That under the 8th section of the Act of March 16th, 1869, enti- 
tled ‘‘an Act in relation to the statute of limitations, and for other 
purposes,’’ the right of action in this case is controlled and governed 
by the limitation laws as set forth in the Revised Code of Georgia, 
adopted by the new Constitution of this State, and said limitation laws 
requiring suits to be brought within four years on accounts, the right 
of action was barred when this suit was instituted. 


Statute of limitations. Account. Before Judge Rice. 
Habersham Superior Court. April Term, 1873. 


John Christy & Company brought complaint against John 
O. Addison on an account dated January 31st, 1866, for 
$1,029 61, with a credit of $475 25, of date February 7th, 
1866. The declaration was filed in office on March 19th, 1870. 
The defendant pleaded the statute of limitations. Pending 
the litigation, he died, and his administratrix was made a 
party. 

The plaintiffs proved their account and closed. The de- 
fendant introduced no testimony, but requested the Court to 
charge as follows: “That, it appearing from the account sued 
on that it was contracted more than four years before the com- 
mencement of the suit, the same is barred by the statute of 
limitations of this State.” 

The Court refused to charge as requested, but charged to 
the contrary, as follows: “The statute of limitations was sus- 
pended at the date of the account sued on, and continued to 
be suspended until July 21st, 1868, and, therefore, the statute 
of limitations did not commence to run against the plaintiffs’ 
account until July 21st, 1868, and as there is not four years 
between July 21st, 1568, and March 19th, 1870, the time of 
the commencement of the plaintiffs’ action, the plaintiffs’ ac- 
tion is not barred by the statute of limitations.” 
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To which charge and refusal to charge the defendant ex- 
cepted. 

The jury returned a verdict for the plaintiffs. The defend- 
ant assigns error upon the aforesaid grounds of exception. 


C. H. Sutton, by HititYEer & Broruer, for plaintiff in 
error. 


GARNETT McMItxan, by Sipney DELL, for defendants. 


TRIPPE, Judge. 








The 8th section of the Act of March 16th, 1869, is in the 
following words: “That all cases of the character, mentioned 
in any section of this Act, which have arisen, or in which the 
right of action or the liability has accrued, or the contract has 
been made since the 1st June, 1865, shall be controlled and 
governed by the limitation laws, as set forth in the Revised 
Code of Georgia, adopted by the new Constitution of this 
State.” 

In the case of W. A. Black et al. vs. T. R. Swanson, deci- 
ded at the present term, it was held that, by the plain terms 
and meaning of this section, a note executed in January, 1865, 
and due December, 1865, was not barred by the preceding pro- 
visions of the Act, on the 1st January, 1870, but the right of 
action thereon continued until December, 1871, six years from 
the maturity of the note. Although the 4th section, and the 
latter part of the 6th section of the Act, when taken by them- 
selves, would seem very clearly to have barred the right of 
action if it were not brought by the Ist January, 1870, yet 
the clear and unmistakable language of the 8th section brought 
it within the limitation laws, as set forth in the Code. The 
words of the 8th section as clearly apply to this case as they 
did in the case of Black vs. Swanson. That was an action 
that accrued after June Ist, 1865. This is a contract made 
after June Ist, 1865. Both cases are within the express words 
of the 8th section, and are governed by it. 

It is objected that by this construction many actions for 
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torts would have been barred by the passage of the Act, to- 
wit: an action for slander or for a personal tort committed in 
July, 1865. That though by the suspension Acts, the right of 
action therefor may have existed in March, 1869, yet, they 
would have been eo instanti barred at the passage of the Act. 
Suffice it to say, that in such cases, it would not have been 
competent for any legislation to have effected such a result, 
and such actions would at least have been entitled to all the 
rights secured in the instances of other torts, as provided in 
the 7th section. 

It was also objected that the 8th section could not have 
been intended to take away the benefit of the suspension Acts. 
No one has ever denied, or can deny, that it did have, and 
was, without all doubt, intended to have that very effect in 
all cases of actions which accrued prior to June Ist, 1865. 
It simply said, that all such actions must be brought by 1st 
January, 1870. A note was due December 25th, 1862, or 
December 25th, 1864. Under the operation of the suspen- 
sion Acts, it would not have been barred until July 21st, 
1874. But the iron heel of the Act of March 16th, 1869, 
limited the right to January Ist, 1870. If plain words ac- 
complished this, equally as plain terms operate on contracts 
made since June 1st, 1865, and put them within the provis- 
ions of another law, as unmistakable as to the time in which 
actions may be brought, as the Act of 1869. If in the first 
cases they lose all benefit from the suspension Act, how can 
the latter escape. Doubtless special cases may be imagined, 
in which special difficulties arising out of this construction 
would seem to occur. But even in those, the great funda- 
mental principle that a reasonable time must be provided for 
creditors in all cases, would meet the necessity that might 
arise, 

It has been further said that the 8th section, in adopting 
the “limitation laws as set forth in the Revised Code adopted 
by the Constitution,” was intended to take those laws as af- 
fected by the Suspension Acts. It is difficult to see the force 
in this position. There is nothing in the words of the Act or 
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the Constitution to suggest it: See Constitution, Article XI., 
section 3. It would have been a strange and incomprehensi- 
ble act of legislation to have adopted certain provisions of the 
Code, which said in plain words, fowr and six years, and at 
the same time intended those words should be changed by 
the effect of other and temporary acts to mean five years and 
seven years, or it might be seven years and nine years; and 
yet that would be the result in many instances. After the 
fullest consideration, we feel constrained to hold, that under 
the 8th section of the Act of March 16, 1869, the provisions 
of the Code, as to the limitation laws therein, apply to con- 
tracts made since Ist June, 1865. And as in this case, no 
credit by contract or by custom was proven, and as more than 
four years had expired from the time of making the contract, 
it being by account, to the bringing of the action, the Court 
below erred in holding that the plaintiff’s right of action was 
not barred. 

Judgment reversed. 





WitxiAM U. GARRARD, executor, plaintiff in error, vs. WIL- 
L1AM C. Dawson, defendant in error. 


1. The legal representative of a deceased partner may be sued in the 
same action with the survivor, on a firm contract. 

2. Where an action is brought against warehousemen for the value of 
two bales of cotton entrusted to them, which they had failed to deliver 
on demand, it was not error in the Court to charge that the plaintiff 

| was entitled to interest on the value of the cotton from the day of the 
| i demand as a part of his damages, and to refuse to charge that the jury 
| might allow or withhold interest in their discretion. 


Partnership. Warehousemen. Damages. Interest. Before 
° Judge JoHNSON. Muscogee Superior Court. October Term, 
1872. 





William C. Dawson brought complaint against John R. 
Ivey, and William U. Garrard, as executor upon the estate of 
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William W. Garrard, deceased, for $600 00, upon a contract 
made by said deceased and Ivey, as warehousemen and part- 
ners, under the firm name of J. R. Ivey & Company. Pend- 
ing the suit Ivey died. The plaintiff suggested his death and 
dismissed the action as to him. 

For the remaining facts, see the decision. 


R. J. Moss, for plaintiff in error. 
Peasopy & BRANNON, for defendant. 


WaRNER, Chief Justice. 


1. This was an action brought by the plaintiff against 
William U. Garrard, executor of W. W. Garrard, and John 
R. Ivey, who were partners and warehousemen, to recover 
the value of two bales of cotton. The defendant filed a 
special demurrer to the plaintiff’s declaration for misjoinder 
of Garrard, as executor, with Ivey, surviving partner, which 
was overruled, and defendant excepted. The Court charged 
the jury, among other things, that if they found for the plain- 
tiff, their verdict should be for the value of the cotton not 
delivered, with interest from the time of demand, and that 
the principal and interest together would be the amount of 
damages. The defendant requested the Court to charge the 
jury that they might allow interest, or withhold it; that the 
allowance of interest was in the discretion of the jury; which 
charge the Court refused to give; whereupon the defendant 
excepted to the charge as given, and refusal to charge as re- 
quested. According to the provisions of the 3272d and the 
3273d sections of the Code, the demurrer was properly over- 
ruled. 

2. The cause of action was a debt against copartners on a 
contract, for the performance of which they were liable. It 
is true that the 1897th section of the Code declares that the 
surviving partner, in case of death, has the right to control 
the assets of the firm to the exclusion of the legal representa- 
tives of a deceased partner, and he is primarily liable to the 
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creditors of the firm for their debts. The statute, however, 
gives the right to sue the representative of the deceased part- 
ner in the same action with the survivor, without qualifica- 
tion or restriction. If there are any legal or equitable grounds 
why the representative of the deceased partner should not be 
made liable for the debt, he can plead and prove the same at 
the trial, and the verdict can be so moulded as to do full jus- 
tice to the parties in the same manner as a decree in equity : 
Code, 3504. The right to join the representative of a de- 
ceased partner in the same action with the surviving partner, 
is one thing. What shall be the liability of the representa- 
tive of the deceased partner in such an action so brought, will 
depend on the facts, and the law of partnership applicable 
thereto ; and the verdict and judgment should be rendered in 
accordance therewith. By allowing the representative of the 
deceased partner to be joined in the same action with the sur- 
vivor, the statute does not alter or change the liablility of 
partners, as defined by law, but, on the contrary, it assumes 
that the representative of the deceased partner will protect 
himself by pleading any legal or equitable defense he may 
have to such action so brought against him as the representa- 
tive of such deceased partner. There was no error, in view 
of the facts of this case, in the refusal of the Court to charge 
as requested in relation to the question of interest, or in the 
charge as given: Code, 2894. 

Let the judgment of the Court below be affirmed. 


CHARLES W. Bass, plaintiff in error, vs. SamuEL D. Irvin, 
defendant in error. 


1. A Judge of the Superior Court cannot open Court and receive a ver- 
dict from the jury on the Sabbath day, and such a verdict so rendered, 
is illegal and a nullity. 

2. Where a verdict has been so rendered and entered by the jury, through 

mistake, on the wrong writ, on the hearing of a motion at a subsequent 

term of the Court to transfer the verdict to the proper declaration and 
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to enter judgment nune pro tune, and it appears from the verdict or 
by the admission of the party, that it was rendered on the Sabbath day, 
it is proper for the Court to consider that question, if made in the an- 
swer to the motion. 


Verdict. Sabbath. Practice in the Superior Court. Judg- 
ment. Before Judge CLARK. Sumter Superior Court. Oc- 
tober Adjourned Term, 1872. 


Samuel D. Irvin, as administrator of James Bond, brought 
ejectment against Charles W. Bass for a lot of land in Sumter 
county. The verdict of the jury was as follows : 

“We, the jury, find for the defendant the premises in dis- 
pute, the defendant paying to the plaintiff $200 00, with in- 
terest from December 15th, 1859.” 

This verdict was entered upon the declaration in the case 
of Irvin, administrator, vs. Thomas D. Speer, at the October 
term, 1871. At the October term, 1872, the following mo- 
tion was made: 

“And now, at this term of the Court, comes the defendant 
and moves the Court to transfer the verdict rendered in this 
case (Irvin, administrator, vs. Bass,) from a declaration in the 
case of Samuel D. Irvin, administrator of James Bond, vs. 
Thomas D. Speer, on which it was written and signed by the 
jury, by mistake, to the declaration in this case, the motion 
having been made at the term at which this verdict was ren- 
dered, and not heard or disposed of at that term on account of 
the opposition of defendant’s counsel, and his petition to the 
Court for time to be heard in argument opposing said motion ; 
the plaintiff also moves the Court to enter judgment in said 
case nune pro tune.” 

The defendant showed for cause against said motion, as 
follows : 

Ist. That no legal verdict was rendered in said case, the 
pretended verdict having been returned on the Sabbath day, 
in the absence of and without the consent of the defendant. 

2d. That two declarations, to-wit: the declaration in eject- 
ment, and a declaration in a suit in favor of Irvin, adminis- 
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trator, vs. Thomas D. Speer, the original purchaser of the 
land from Bond, on the note given by Speer for the purchase 
money of said lot, were sent out with the jury, and they wrote 
their verdict for $200 00, the amount of the purchase money, 
on the declaration against Speer. 

3d. That the verdict having been received and recorded, 
the jury dispersed, and the Court adjourned, it is and was too 
late to alter or transfer the verdict, especially without the re- 
assembling and concurrence of the jury. 

4th. That the case of Irvin, administrator, vs. Speer, was 
afterwards tried (against the objection of Speer’s counsel) and 
dismissed because of the non-payment of taxes, and the judg- 
ment of the Superior Court affirmed in the Supreme Court. 

5th. That Thomas D. Speer was not a party to the suit in 
ejectment, and Bass did not purchase the land from Bond or 
his administrator, but Speer purchased the same from Bond 
in his lifetime and afterwards sold to Bass, who paid him in 
full for it under a bond for titles, and, after said payment, re- 
mained in possession for more than seven years before the 
bringing of said suit in ejectment; that he had notice that the 
title was in Bond, and that the purchase money was not paid 
therefor. 

6th. That there was no allegation in the pleadings that 
Bass owed Bond or his administrator one cent for the land, 
and there was no money demand in the plaintiff’s declaration 
against Bass or any one else for the purchase money. 

The motion was sustained by the Court, and the defendant 


excepted, 


C. T. Goons, for plaintiff in error. 


W. A. Hawkins; R. F. Lyon, for defendant. 


TRIPPE, Judge. 


1. The verdict was received in Court on the Sabbath day, 
in the absence of the excepting party, and without his con- 
sent. The question is, can a Judge of the Superior Court 
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open his Court and receive a verdict from the jury on the 
Sabbath. We think this has been settled in the negative by 
a long line of decisions, English, American and of this Court. 
It is only necessary to refer to some of our own decisions, as 
they cover the whole question, and contain references to many 
others to which any one, desirous to make a thorough inves- 
tigation, can look. If for upwards of twenty years, more 
than one decision of this Court has stood untouched by any 
legislation to change the law as therein adjudged, there is 
no necessity to go farther. In the case of John Neal vs. W. 
F. Crew, 12 Georgia, 93, it was held that “Sunday is not to 
be counted as one of the four days in which appeals were al- 
lowed to be entered.” The reason given was that if an ap- 
peal were entered on Sunday, it would be void. In the ar- 
gument reaching that conclusion, the whole question was 
reviewed, the authorities given and the position clearly as- 
sumed, that Sunday was dies non juridicus. In the same 
volume, page 380, Cheeseborough, etc., vs. Vanness, it was 
stated that it was held in Neal vs. Crew, that Sunday was not 
a day for the transaction of judicial business. In the case of 
Cheeseborough vs. Vanness, the Judge of the Court of Com- 
mon Pleas of Augusta, had appointed a day fora special 
session. By oversight on his part the day appointed, was 
Sunday. He opened Court and adjourned until next day, 
without transacting business. The objection was made on 
Monday that the order appointing the session, was void, be- 
cause it appointed Sunday ; and, also, that the adjournment on 
Sunday was void. It was held by this Court, that in this 
State, Sunday is not a day for the transaction of judicial bus- 
iness, and when a day was appointed to heara special case, 
which, by mistake, fell on Sunday, the case would necessarily 
stand over until, Monday, the next working day, without any 
formal meeting and adjournment of the Court for that purpose. 
The meeting and adjournment on Sunday was considered as a 
mere nullity. The same principle is recognized in Gholston 
vs. Gholston, 31 Georgia, 638. Section 4579, New Code, 
makes it criminal for any “person whatever,” to pursue their 
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business, or work of their ordinary calling on the Lord’s day. 
This is substantially the same as the second section of the 
Colonial Act of 1762, under which the foregoing decisions 
were made. 

It has been held that a note made on the Sabbath day, in 
pursuance of trade or business, is void: 41 Georgia, 449. 
Also, that a payment on Sunday on a note, due to a merchant, 
being a transaction in violation of law, is not such acknowl- 
edgement of the debt as will take it out of the statute of lim- 
itations: 31 Georgia, 607. No attachment or bail process 
could issue on the Sabbath day, unless by authority of special 
law, and then only under special circumstances, which must 
be sworn to by the applicants. The Constitution excepts 
Sunday from being one of the five days allowed the Governor 
for the revision of bills which have been passed by the Gen- 
eral Assembly. In every form—by all the different authori- 
ties of this State—by its organic law—its civil and criminal 
Code, and by every judicial decision upon the question, the 
Sabbath day is regarded as the Lord’s day, and it is protected 
from violation by so many guards that the Courts should not 
be allowed to invade its sanctity, and in so doing make a 
record to be read by all men in all time. 

In Davis vs. Fish, 1 Green, (Iowa,) 410, the very point be- 
fore us was made and decided as we decide this. Similar 
authorities might be cited without number—authorities sus- 
taining the principle upon which we rest this decision, even 
had we to go outside our own State for them. 

2. The verdict in this case having been received in Court, 
opened on the Sabbath day for that purpose, was an illegal 
verdict and a nullity ; and, being this, the objection was prop- 
erly taken, at the proper time, and should have been sustained 
by the Court. 

Judgment reversed. 
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JoHN GEORGE, plaintiff in error, vs, JAMES GARDNER, de- 
fendant in error. 


1. The foreclosure of a mortgage is a suit, within the contemplation of 
the Act of March 16th, 1869; and if the instrument was executed be- 
fore June 1st, 1865, and proceedings to foreclose were not instituted 
until after January Ist, 1870, they are barred by the provisions of said 
Act. 

2. The Act of 1869 is a general law, and has a general operation through- 
out the State as to that class of contracts specified in it, and, there- 
fore, does not come within the purview of the 26th section, 1st Article, 
of the Constitution of 1868, 

8. This Act does not impair the obligation of the contract ; it only af- 
fects the remedy. 

4. The plaintiff having an agent in this State in possession of the mort- 
gage, and having control of its collection, the fact that he was a resi- 
dent of Ireland, will not prevent the statutory bar. 

5. The credits on the notes, to secure which the mortgage was given, not 
being made by the mortgagor, or by any one authorized by him, do not 
renew the right of action. 

6. As to the suggestion of fraud, if there was any evidence of it to pre- 
vent the running of the statute of limitations, that was a question of 
fact for the decision of the Court, under the submission of the parties, 
and this Court will not interfere. 


Statute of limitations. Mortgage. Constitutional law. 
New trial. Before Judge Gipson. Richmond Superior 
Court. October Term, 1872. 


For the facts of this case, see the decision. 


McLaws & GANABL, for plaintiff in error. 

The Act of 1869 does not include liens, certainly not mort- 
gages on realty, because— 

Ist. The word “action” does not include statutory remedy 
to foreclose a lien: Code, sec. 4; 4 Ga., 486; Angell on Lim., 
73; 8 Ga., 321, as it does not include dower, distress, ousting 
a tenant, rules vs. sheriffs and other officers, ete. 

2d. The Act of 1869 does not refer to liens; so far as it 
relates to actions ex contractu, it repeals by 2d. provision: 
Code, sec. 2863; 3d, sec. 2864; 4th, secs, 2866-7 ; 5th, sec. 


2871; 6th, sec. 2872, All cases not of this character (i. e, 
VoL, xix. 28, 
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not set out in the above sections of the Code), are provided 
for by Act of 1869, and no more; vide last section of Act of 
1869. 

3d. Because if foreclosure of a mortgage lien were within 
the words it would not be within the spirit of the Act, just as 
mortgage judgments are not within the dormant judgment 
Act: 7 Ga., 495; and sci. fa., is not a civil case within 
the provision of the Constitution requiring all civil cases to be 
brought in the county of the residence of defendant: 10 
Ga., 557. 

4th. Because the effect and consequences would be absurd : 
Black’s Com., p. 60. 

5th. Because such a construction would impair the obliga- 
tion of the contract: Const. U. S., Art. I, sec. 10; Const. 
Ga., Art. I, sec. 1; Bronson vs, Kinzie, 1 How., 311 ; Me- 
Cracken vs. Haywood, 2 How., 608; Grantley vs. Ervein, 3 
How., 707; LeRoy vs. Crowningshield, 2 Mason, 175, 176 ; 
Hardeman vs. Downer, 39 Ga., 429. 

Ist. Did the Act of 1869 include foreclosure of mortgages 
in language or spirit? We reply— 

Ist. Acknowledgment and new promise: Angell on Lim., 
208, 234. 

2d. Payments entered on the written evidence of the debt 
by the plaintiff or his authority : Code, sec. 2884. 

3d. New promise in writing by plaintiff or by his authority 
after the foreclosure: Code, sec. 2883. 

4th. Fraud and estoppel: Code, secs. 3116, 3126; Guerin 
ws. Danforth, 45 Ga., 495. 

5th. In this case, neither plaintiff nor defendant were in 
the State during the whole period of limitation. 


Frank H. Mitier; W. H. Hvtt, for defendants. 

I. The debt sued for is barred by the statutes of limitation. 

Ist. The statute of force at the making of the contract, 
January 1, 1857, governs as to the contract and new promise: 


28 Ga., 310. 
2d. This debt should have been renewed by promise in 





ATLANTA, JULY TERM, 1873. 443 


George vs. Gardner. 





writing, signed by Gardner or some person by him author- 
ized: Acts February 20, 1854, March 6, 1856, section 25. 

3d. Entries of credits in the presence of the maker or per- 
son making them do not keep the debt in life: 20 Ga., 94, 22 
Ga., 843, 32 Ga., 602, 34 Ga., 245, 36 Ga., 538. 

4th. The same defense exists as against a suit on the debt: 
Code 3888, and the debt is certainly barred by Act of March 
16, 1869. 

5th. The mortgage itself as a sealed instrument is barred : 
Section 8, Act March 16, 1869. 

II. The exceptions to the limitations in the Code do not 
apply to cases arising under the Limitation Act of March 16, 
1869 1 Kelly, 32, Adam vs. Davis, decided August 13, 1872; 
46 Ga., 126. 

III. No new promise has been made by Gardner, or by 
any person by him authorized in writing. As to what a new 
promise must contain, see 6 Ga., 31, 486, 587, 9 Ga., 418, 32 
Ga., 602, 86 Ga., 538; but it is insufficient to refer to notes 
generally: 32 Ga., 119; any dispute is a question of fact for 
the jury: 6 Ga., 21, 486. The Judge acting here as the jury, 
his finding will not be disturbed: 41 Ga., 437, 32 Ga., 119, 
45 Ga., 167, Anderson vs. Howard & Sons, decided August 
12,1873. After the statute has run, a debtor’s rights become 
vested, and cannot be affected by legislative action: 41 Ga., 
231. The debt being then absolutely barred, January 1, 
1870, the question of consideration for future indulgence is 
excluded. 

IV. The offer of Stockton cannot affect Gardner’s rights 
nor bind him. 

V. The statutes of limitation confer a legal right, and it is 
not fraud to plead it: 6 Ga., 31. 


Warner, Chief Justice. 


At the January term, 1871, of Richmond Superior Court, 
John George petitioned the Court to foreclose a mortgage 
made by James Gardner to him on certain real estate des- 
cribed therein as set forth in the record. The mortgage was 
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executed on the Ist day of January, 1857, to secure the pay- 
ment of two promissory notes for $3,000 00 each, due at one 
and two years after date, the notes having the same date as 
the mortgage, which was duly recorded on the 16th of Jan- 
uary, 1857. The following is a copy of the notes with the 
endorsement and credits thereon : 





$3,000 00. Aveusta, January 1, 1857. 
“Twelve months after date I promise to pay to the order 
of John George $3,000 00, for value received, with interest 
from date. (Signed) JAMES GARDNER. 
“Endorsed: JOHN GEORGE. 








“Received note for the interest to Ist January, 1858, B. B.; 
received interest to Ist January, 1859, on within, B. B.; re- 
ceived interest to 1st January, 1860, on within, B. B.; re- 
ceived interest on the within note to Ist January, 1861, B. B.; 
received interest on the within note to Ist January, 1863 ; re- 
ceived on account $500 00, 23d January, 1868; received on 
account $750 00, May 14, 1870. Received interest in full to 
Ist July, 1870—July 18, 1870.” 






3,000 00. 
“Two years after date I promise to pay to the order of 

John George $3,000 00 for value received, with interest from 

date. (Signed) JAMES GARDNER. 

“Augusta, January Ist, 1857. 

“Endorsed: JOHN GEORGE. 


“ Received interest to Ist January, 1859, on within, B. B.; 
received interest to Ist January, 1860, on the within, B. B.; 
received interest on the within note to 1st January, 1861, B. 
B.; received interest to Ist January, 1863, on within note, 
B. B.; received on account within $250 00, March 18th, 
1869; received, Augusta, 24th May, 1869, $250 00 on ac- 
count within; received, Augusta, 6th June, 1870, $500 00 on 
account within note; received, on 27th July, 1870, on ac- 
count interest, $326 41; September 7, 1870, received $326 41; 
received interest to July 1, past.” 
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At the trial of the case, the following facts were agreed to 
and submitted to the Court for its judgment thereon: 


“John George became a citizen of the United States Sep- 
tember 21st, 1842, and resided in Augusta until May ..., 
1854, when he removed to Ireland, where he has ever since 
resided. He visited Georgia at the time of the date of the 
mortgage, January Ist, 1857, and then sold and conveyed the 
mortgaged premises to James Gardner, describing himself in 
the deed as of Richmond county. Gardner paid all the pur- 
chase money but $6,000 00, and for this sum executed two 
notes for $3,000 00 each, payable, one at one year and the 
other at two years from January Ist, 1857, and the mortgage 
on the premises, the foreclosure of which is now being resisted. 
The notes were not paid at maturity, but the interest was paid 
at stated intervals and indulgence asked for the principal, by 
Gardner, and granted by George. After the sale and mort- 
gage, George returned to Ireland, and left with Bernard 
Bignon, of Augusta, the unpaid notes. He returned to Geor- 
gia in 1859, and then ,went back to Ireland, where he has since 
resided, never having removed the notes from Bignon’s hands. 
Bignon collected the interest for George, and managed his 
other property in Georgia, and returned them for taxation, to 
1867, inclusive, when, being informed the debt was not liable 
for taxation under the laws of Georgia, he ceased to do so. 
On the 28th day of October, 1863, James Gardner sold the 
mortgaged premises to George T. Barnes, John L. Stockton, 
and others, as tenants in common—Gardner agreeing to pay 
off the mortgage. These parties carried on the business of 
the Constitutionalist newspaper, under the name of Stockton 
& Company. Stockton and Gardner, in the course of time, 
bought out the interest of all the other partners, except Law- 
rence D. Lallerstedt, and with him owned the mortgaged prem- 
ises until December 22d, 1870. The parties who purchased, 
bought with full notice of the mortgage, and subject thereto, 
for the unpaid purchase money held by George, and Gardner 
in his deed to them having covenanted to pay it off. 
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“James Gardner removed to New York April Ist, 1867, 
and resided there until October 17th, 1870, when he returned 
to Georgia, occasionally visiting Georgia in the interim; and 
on the first day of February, 1871, became editor again of 
the Constitutionalist newspaper, which was published and its 
business carried on in the mortgaged premises. 

“John L. Stockton & Company, the managing partner of the 
firm of Stockton & Company, acting for Gardner, paid the in- 
terest on the notes, from time to time, to Bernard Bignon. On 
the 18th of July, 1870, he paid the interest to Ist July, 1870, in 
full, on one note; on the 27th of July, 1870, he paid part of 
the interest to July Ist, 1870, on the second note ; and on the 
7th of September, 1870, he paid the interest on the second 
note to July Ist, in full. When these payments were made 
of interest to Bignon, Stockton took no receipts, but instructed 
Bignon to indorse the receipts of the same on the notes, 
which was done by Bignon in each case, in Stockton’s presence, 
at the time of payment, by his direction, at his desk, and 
under his inspection. 

“In the month of Mareh, 1870, the interest on the notes 
being greatly in arrears, John L. Stockton, of Stockton & 
Company, then composed of John L. Stockton, L. D. Lal- 
lerstedt, and James Gardner, owners of the mortgaged prem- 
ises, proposed in writing as follows: 





“¢We propose to pay Mr. George $700 00 cash, and the 
balance of the interest to July 1, 1870, in three equal pay- 
ments, on May Ist, June Ist, and July Ist, and to pay the 
principal in January or February next. 

Stockton & Company.’ 


“This proposal was submitted to George by Bignon, who 
subsequently verbally informed Stockton that it was agreed to 
by John George. Seven hundred and fifty dollars was paid 
on May 14th, 1870, by Stockton & Gardner, and the rest of 
the interest at the time set forth above. The principal being 
demanded of Gardner, who refused at that time, the mortgage 
was placed in the hands of McLaws & Ganahl for foreclosure, 
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and rule nisi taken at the January term, 1871, and copy of 
rule served on James Gardner, when engaged on the premises 
of the mortgaged property as editor of Constitutionalist news- 
paper, and the business carried on as before, in the name of 
John L. Stockton & Company, and by John L. Stockton and 
Frank M. White. 

“ James Gardner became insolvent in New York, October 
31st, 1870. Prior to that time, October 24th, 1870, he exe- 
cuted to Thomas A. Hoyt, his partner, a blank mortgage on 
his three-fifths interest in the Constitutionalist newspaper, in- 
cluding the mortgage premises, which Hoyt filled up to the 
amount of $30,000 00; which sum is larger than the value 
of the whole mortgage property, and far exceeded the inter- 
est of said Gardner, but which is contested by Gardner, as 
illegal and void, because it was not used or filled up as under- 
stood with him by his partner, Hoyt. 

“Thereafter, to-wit: on the 22d December, 1870, James 
Gardner gave a deed to his interest in the Constitutionalist, 
including the premises thus incumbered by John George’s 
mortgage, and the others, to his brother-in-law, Frank M. 
White, a citizen of and resident of Memphis, Tennessee, who, 
as purchaser, had notice of the value of the property, and of 
the incumbrance, and the denial of the correctness of the 
Hoyt mortgage. Said deed was recorded January 23d, 1871, 
in Richmond county. 

“The Constitutionalist newspaper, on the premises, contin- 
ued to be published as heretofore, under the name of Stockton 
& Company, by Stockton and White, they having purchased 
Lallerstedt’s interest, March 14th, 1871. 

“An offer was made in 1861 or 1862, by Gardner, to pay 
the note in Confederate money, to Bernard Bignon, who, not 
being authorized to receive it, and not being able to commu- 
nicate with George, refused to receive it. 

“John L. Stockton was, during the whole period of the 
management of the Constitutionalist by the former name of 
Stockton & Company, the managing partner of the Com- 


pany. 
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“The within agreed upon as facts, subject to all exceptions 
thereto for irrelevancy and inadmissibility, December 21st, 
1872. (Signed) Frank H. MILLER, 

Attorney for Gardner. 
McLaws & GANAHL, 
Attorneys for George.” 


Gardner, the mortgagor, pleaded the statute of limitations of 
1869 in bar of the foreclosure of the mortgage. The Court 
sustained the plea, and dismissed the plaintiff’s petition and 
rule nisi for foreclosure of the mortgage as prayed for, and 
the plaintiff excepted. The 3d section of the Act of 1869 
declares that all actions on bonds or other instruments under 
seal, which acerued prior to 1st of June, 1865, not now barred, 
shall be brought by Ist January, 1870, or the right of the 
party plaintiff or claimant, and all right of action for its en- 
forcement shall be forever barred. The 6th section of the 
Act further declares that all other actions upon contracts, 
express or implied, or upon any debt or liability whatsoever, 
due the public or a corporation, or a private individual or 
individuals, which accrued prior to the 1st June, 1865, and 
are not now barred, shall be brought by 1st January, 1870, or 
both the right and the right of action to enforce it, shall be 
forever barred. This Act was passed the 16th of March, 
1869, and gave the plaintiffs nine months and a half there- 
after, within which they must institute their suits or actions, 
on the class of debts or claims therein specified, or be forever 
barred. There can be no doubt, we think, as to the intention 
of the General Assembly in the enactment of this statute. 
With its policy or expediency, the Courts can have nothing 
to do; their plain duty is to enforce it, if it be a valid con- 
stitutional law, though its policy or expediency, as applicable 
to the case before us, is not very apparent. By the laws of 
this State, a mortgage is only a security for the payment of the 
debt, and the plaintiff now seeks to enforce its payment by 
the foreclosure of his mortgage. The mortgage sought to be 
foreclosed, is an instrument under seal, and is dated prior to 
the Ist of June, 1865, and the plaintiff’s right to foreclose it 
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had accrued at the time of the passage of the Act of 1869, 
but was not then barred, and would not have been for several 
years, had it not been for that Act, which declared that if the 
plaintiff did not prosecute his remedy by suit or action to en- 
force it by the 1st of January, 1870, he should be forever 
barred. 

The plaintiff did not institute any proceeding in the proper 
Court to foreclose the mortgage until January, 1871. The 
argument for the plaintiff here, however, is, that the proceeding 
to foreclose a mortgage lien under the provisions of the 3886th 
section of the Code, is not a suit or action, as contemplated by 
the Act of 1869, and, therefore, not within its provisions. 
This argument, on examination, will be found to be more 
specious and plausible than sound. The proceeding specified 
in our Code for the foreclosure of a mortgage on real estate 
is a simple, cheap substitute for a bill in equity for that pur- 
pose, but it is, nevertheless, a suit or action, and the plaintiff 
must petition the Court as in other ordinary suits or actions. 

Ordinary suits in the Superior Court are commenced by 
petition to the Court: Code, 3256. Where the petition, in 
either case, is filed in the clerk’s office, the date of the filing 
thereof is the commencement of the suit or action, as well a 
petition to foreclose a mortgage as any other petition for a 
remedy to enforce a right, or to redress a wrong. An action 
as defined by our Code, is merely the judicial means of en- 
forcing a right, 3186. An action may be against the person, 
or against the property, or both, 3187. See, also, section 2217. 
The petition to the Court to foreclose the mortgage was an 
action against the mortgagor and the property mortgaged, as 
contemplated by the Act of 1869, and is within the provis- 
ions of that Act. 

The Act of 1869 is a general law, and has a general oper- 
ation throughout the State, as to the class of contracts speci- 
fied in it, the private rights of no particular individual are 
specially varied or affected by it, as contemplated by the 26th 
section of the first Article of the Constitution of 1868. This 
construction of the Act of 1869 does not invade or impair the 
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obligation of the plaintiff’s contract and thereby render the 
Act unconstitutional, it only affects his remedy on that contract, 
that is to say, it prescribes the period of time within which 
he should enforce his remedy thereon in the Courts of the 
State. In the opinion of the General Assembly, nine months 
and a half, was a reasonable time within which plaintiffs 
should have their remedy to enforce the class of debts or 
claims specified in the Act, and we cannot say that the time 
was so short or unreasonable as to make the Act unconstitu- 
tional: Bacon ef al. vs. Howard, 20 Howard’s Reports, 23; 
McElmyle vs. Cohen, 13 Peters’ Reports, 312; Townsend vs. 
Jemison, 9 Howard’s Reports, 407. It is true, the plaintiff 
was resident in Ireland, but he had an agent here looking after 
this particular claim who had the possession and control of 
the papers appertaining to it, and was doubtless entrusted with 
its management and collection, by the plaintiff. 

In regard to the credits on the notes, the same were not 
made by the mortgagor, either in his own handwriting or sub- 
scribed by him, or by any one authorized by him, within the 
true intent and meaning of the 2883d and 2884th sections of 
the Code: Green vs. Hall, 36 Georgia Reports, 538. The 
mortgage was executed by Gardner alone, and the action to 
foreclose it was instituted against him as mortgagor to show 
cause why it should not be foreclosed, and not against Stock- 
ton & Company, who were not parties to the mortgage. As 
to the suggestion of fraud, if there was any evidence of it to 
prevent the running of the statute, that was a question of fact 
for the decision of the Court, under the submission of the 
parties, and the Court having rendered its judgment on the 
evidence before it, this Court will not interfere to control it. 

In our judgment, there was no error in the Court below in 
holding and deciding that the plaintiff was barred of his 
right of action to foreclose his mortgage against Gardner, the 
mortgagor, under the provisions of the Act of the General 
Assembly, passed on the 16th of March, 1869, on the state- 
ment of facts disclosed in the record. 

Let the judgment of the Court below be affirmed. 


ATLANTA, JULY TERM, 1873. 


West vs. The State of Georgia. 


CuarLes West, alias Louis Jouns, plaintiff in error, vs. 
THE STaTE OF GEORGIA, defendant in error. 


According to the decision in Johnson vs. The State, rendered at the Jan- 
uary term, 1873, where the indictment is for arson, in burning an occu- 
pied dwelling house, other than in a city, town or village, and the jury 
render a verdict of guilty, with a recommendation to the mercy of the 
Court, such a verdict is uncertain and illegal, and should be set aside. 
A verdict in such cases, where the defendant is convicted, should bea 
general verdict of guilty, or guilty, with a recommendation that he be 
confined in the penitentiary for life. The jury may, in all capital cases 
except for murder, recommend the commutation, whether the convie- 
tion is or is not founded solely on circumstantial testimony. 


Criminal law. Verdict. Recommendation to mercy. Be- 
fore Judge CLARK. Sumter Superior Court. October Ad- 
journed Term, 1872. 


West, alias Johns, was placed upon trial for the offense of 
arson, alleged to have been committed on the 3d day of Au- 
gust, in the year 1872, on an occupied dwelling house, not in 
a city, town or village. The defendant pleaded not guilty. 
The jury found the defendant guilty, and recommended him 
to the merey of the Court. The Court sentenced him to be 
hung. To which judgment the defendant excepted, insisting 
that it could not be supported by the verdict. 


W. A. Hawks, for plaintiff in error. 


C. F. Crisp, Solicitor General, by Puri. Coox, for the 
State. 


Tripre, Judge. 


This case is controlled by the two cases, John R. Johnson 
vs. The State, and Allen Stallings vs. The State, both decided 
at the January term, 1873. Each of those cases, as well as 
this, was a conviction on an indictment for arson, the burning 
of an occupied dwelling house. The verdicts in all three 
were guilty, with a recommendation to the mercy of the Court. 
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In Johnson vs. The State, it was held that such a verdict, in 
such a case, was an illegal verdict. In Stallings vs. The 
State it was held, that under the Act of 13th December, 
1866, Revised Code, section 4311, a jury could, in such cases, 
recommend the commutation of the death penalty to imprison- 
ment in the penitentiary for life, and applied the rule to all 
capital offenses, except murder, without reference to the char- 
acter of the testimony, whether or not it was circumstantial. 

This case falls within the rule held in Johnson vs. The 
State, and without repeating again what was said during the 
present year, in both of those cases, we pronounce that the 
Court erred in sentencing the defendant to be hung, under 
the verdict that was rendered. 

In all such verdicts the Court should, before finally receiv- 
ing them, cause the jury to correct them, so as to be in con- 
formity with the law, either by amending the recommenda- 
tion or by striking it out. And to this end, they, the juries, 
should be fully instructed as to what their power is in such 
cases, 

Judgment reversed. 


JosEPH REAGAN et al., plaintiffs in error, vs. WILLIAM 
GALLowAyY, defendant in error. 

Where the failure of title, set up as a breach of warranty in defense to a 

suit for the purchase money of land, was the result of the act of the 


defendants, a verdict for the plaintiff will not be interfered with. 


New trial. Warranty. Before Judge Hari. Rockdale 
Superior Court. February Adjourned Term, 1873. 


For the facts of this case, see the decision. 


CuarkK & Pace; PeepLes & Howe tt, for plaintiffs in 
error. 


J.J. Fioyp, for defendant. 





ATLANTA, JULY TERM, 1873. 


Reagan ef al. vs. Galloway. 


Warner, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendants, to recover the sum of $500 00, the same being the 
balance due the plaintiff for a tract of land in Rockdale 
county. On the trial of the case, the jury found a verdict for 
the plaintiff, whereupon the defendants made a motion for a 
new trial on the several grounds stated therein, which was 
overruled, and the defendants excepted. 

It appears from the evidence in the record that the plaintiff 
sold the tract of land to Stewart for the purpose of erecting a 
distillery thereon. Stewart paid $500 00, one-half of the 
purchase money, and gave plaintiff his note for $500 00, the 
plaintiff giving Stewart his bond to make him a title to the 
land when the note was paid. <A short time before the note 
became due, Reagan, one of the defendants, stated to plaintiff 
that they had bought an interest in the land and distillery 
from Stewart, and proposed to the plaintiff, as a matter of ac- 
commodation to them, that he should take their note in the 
place of Stewart’s note for the balance of the unpaid purchase 
money due for the land, and make them a deed to the land 
instead of Stewart. Plaintiff, with Stewart’s assent, consented 
to this arrangement, made a warranty deed to the defendants 
for the land, Stewart giving up to plaintiff his bond, and offered 
to Reagan, Stewart’s note, when he said, “hold that note 
until Webb comes up in a few days and we will give you our 
note,” which they have not done, or paid for the land. At the 
time of this transaction the defendants were in possession of 
the land and distillery, and had been for some time previous 
thereto, and continued in possession thereof until the same 
was sold, as hereinafter stated. The defendants pleaded in 
defense of the plaintiff’s action a breach of the warranty of 
title to the land contained in the plaintiff’s deed to them. It 
appears in the record that after the sale of the land to Stewart, 
to-wit : on the 7th of June, 1869, the plaintiff executed under 
his hand and seal an instrument in writing granting his con- 
sent to Parr to erect and carry on a distillery on the land, re- 





. 
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citing therein that it was the land which he had sold to 
Parr and Stewart, on the 10th day of October, 1868, and that 
it should be subject to the revenue laws of the United States 
for taxes and penalties which shall have priority of any claim 
of mine. In case of the forfeiture of the distillery premises, 
or any part thereof, the title to said Jand shall vest in the 
United States, discharged from any claim I have on said land. 
This instrument was recorded 16th August, 1869. The deed 
of plaintiff to defendants was executed on the 13th of Novem- 
ber thereafter. There is some conflict in the evidence as to 
whether the defendants had actual notice of this instrument, 
independent of its being recorded at the time of the execution 
of the warranty deed to them by the plaintiff. The distillers 
in possession of the land failed to pay the revenue tax due the 
United States, and the land was sold for the payment thereof, 
and the question is, whether the defendants, under the facts 
of the case, can plead the same as a breach of the plaintiff's 
warranty of title to the land in bar of his right to recover the 
balance of the purchase money for the land due by them 
therefor. 

There is no pretense that the plaintiff did not have a good 
title to the land when he sold to Stewart, but it is said he 
created a lien upon it by the instrument executed on the 7th 
June, 1869. By that instrument, he consented for the dis- 
tillery to be created on the land, waived the priority of his 
claim, and consented that the title to the land should vest in 
the United States, discharged from any claim which he might 
have upon the land, in case of the forfeiture of the distilling 
premises, under the revenue laws of the United States for 
taxes and penalties. 

There was no lien created on the land by any act of the 
plaintiff; that instrument never would have created a lien on 
the land without something more, and what was that? The 
failure to pay the revenue tax to the government for carrying 
on the distillery on the land. Whose act was that? It was 
the act of the defendants and their associates, who were in 
possession thereof. The evidence shows that the defendants 
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were in the possession of the land and distillery for some time 
before the deed was made by the plaintiff to them, and con- 
tinued in possession until the land was sold. It was their act 
in failing to pay the revenue tax that created a lien on the 
land and caused it to be sold. If they had performed their 
duty in that respect, the instrument executed by the plaintiff 
would not have done them any harm, or have interfered with 
their title to the land. The instrument executed by the plain- 
tiff on the 7th of June, 1869, did not create any lien on the 
land, but the failure of the defendants, who were in possession 
of it, carrying on a distillery, did, by failing to pay the rev- 
enue tax, and this lien was created by their own act, after the 
execution of the plaintiff’s warranty deed of the land to them, 
consequently, they cannot set up their own wrongful act sub- 
sequent to the making of the warranty deed to them by the 
plaintiff, which created the lien under the revenue laws of the 
United States, by which the land was sold, as a breach of the 
plaintiff’s warranty of his title to the land, so as to avoid the 
payment of the balance of the, purchase money due by them 
to the plaintiff therefor. To allow them to do so, under the 
facts disclosed by the record in this case, would be contrary to 
the plain principles of justice, equity and fair dealing. We 
find no error in the charge of the Court to the jury, in view 
of the facts disclosed in the record. The verdict rendered by 
the jury did substantial justice between the parties, and we 
will not disturb it. 
Let the judgment of the Court below be affirmed. 


ArcuisoLp L. Camp, plaintiff in error, vs. NANcy PHIL- 
Lips, administratrix, defendant in error. 


To entitle a party to recover back money which he has paid, on the 
ground that it was paid to the defendant through a mistake or igno- 
rance of facts, which he sets up as showing there was no legal liability 
on him to pay, the plaintiff should allege and show on the trial that at 
the time of the payment he was mistaken as to such facts, or ignorant 
of their existence. 
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Mistake. Before Judge Green. Newton Superior Court. 
September Term, 1872. 


Nancy Phillips, as administratrix of Noah Phillips, de- 
ceased, brought assumpsit against Archibold L. Camp, for 
$650 00, besides interest, making the following case: 

Defendant asserted to plaintiff that he held a judgment 
against her intestate, rendered at the September term, 1860, of 
Newton Superior Court, for $2,000 00, principal, and $766 10 
interest, to date of judgment. Plaintiff, deceived by this 
wrongful and fraudulent claim, on March 5th, 1867, paid to 
defendant the sum of $650 00 on the fi. fa., issued from 
said judgment. In reality, said judgment had been satisfied 
in full by plaintiff’s intestate, during his life, but this fact 
was unknown to her at the time of said payment. Defend- 
ant refuses to refund said sum of money, and hence this suit. 

The record fails to disclose the defendant’s plea. 

The evidence made the following case: On October 7th, 
1868, the execution referred to in the declaration was levied 
upon property of plaintiff’s intestate. The plaintiff availed 
herself of the Relief Act of 1868. Upon the trial of the 
* issue thus formed, the jury found that the execution had been 
satisfied. A new trial was moved for and refused, which 
judgment was affirmed in the Supreme Court: See Camp vs. 
Phillips, administratrix, 42 Georgia Reports, 289. The 
plaintiff introduced the entire record of the above stated case, 
and proved by Thomas M. Meriwether, the foreman of the 
jury rendering the above verdict, that upon the trial of said 
case, the receipt of $650 00, of date March 5th, 1867, on sail 
execution, was not considered by the jury in finding in favor 
of movant; that the jury found that the execution had been 
paid off during the lifetime of plaintiff’s intestate, and before 
the said $650 00 payment had been made; that the jury re- 
turned into the Court-room during their deliberations, and 
asked instructions of the Court, as to whether they should 
consider the payment of the $650 00 so as to allow them to 
find that amount in favor of the movant against the plaintiff 
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in execution; that the Court instructed them that under the 
state of the pleadings they could not so find; that they then 
excluded said payment from further consideration and found 
the execution nevertheless paid off. 

The plaintiff closed, and the defendant introduced no testi- 
mony. The Court charged the jury, that if they believed 
from the evidence that the plaintiff paid the money sued for, 
under a mistake of law or of fact, they must find for the plain- 
tiff. 

The jury returned a verdict for the plaintiff for the full 
amount sued for, with interest. The defendant moved for a 
new trial because of error in the aforesaid charge, and be- 
cause the verdict was contrary to said charge and the evidence. 
The motion was overruled and defendant excepted. 


J. J. Fioyp, for plaintiff in error. 


A. M. Speer, for defendant. 


TriPPE, Judge. 


It was decided during the present term in Arnold & DuBose 
vs. The Georgia Railroad and Banking Company, that money 
voluntarily paid by a party through mere ignorance of law, 
though he may not have been legally bound to pay it, could 
not be recovered back. If it be paid under a mistake of facts 
or ignorance of facts, the rule may be different. For instance, 
if the facts of which the party so paying was ignorant, be 
such as to show that the one receiving the money ought not in 
equity and good conscience to retain it. But to entitle one to 
a recovery, the ignorance of the facts relied on should be 
alleged and proved to have existed at the time of the payment. 
If knowledge of such facts exist at that time, the party can- 
not, on ascertaining that they would have constituted a legal 
defense, call upon the Courts to revoke what he has volun- 
tarily done: See case referred to above, Arnold & DuBose vs. 
Georgia Railroad and Banking Company, and authorities 
there cited. 

Judgment reversed. 

VoL, xLix. 29, 
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Hvueu D. Coruran, administrator, et al., plaintiffs in error, 
vs. JOSEPH DONALDSON, defendant in error. 


1. Where a case was submitted to the jury upon the agreement of coun- 
sel, that should they make a verdict before the Court convened on the 
next morning, the foreman might take the papers and the jury dis- 
perse; which course was pursued, but upon the assembling of the jury 
on the succeeding day, the foreman stated to the Court that, on the 
previous evening, the jury had agreed upon a verdict, but that he, 
after they had dispersed, had become satisfied that there was an error 
in it, and asked that the jury be remanded to their room that the error 
might be corrected, it was error in the Court, after asking them in a 
body if any one had tampered with them or attempted to influence their 
Opinions in any way in the matter, to which none of them made any 
reply, except that two of them stated that the sheriff and another per- 
son had asked them if they had agreed upon a verdict, to accede to 
the request of the foreman. 

2. If the verdict was merely imperfect and informal, but the intention of 
the jury was clearly expressed, then the Court should have had the 
verdict put in proper form in accordance with that intention. If, 
however, the verdict was so defective as to be void, under the law, then 
the Court should have set it aside and declared a mistrial. 


Practice in the Superior Court. Jury. Verdict. Mistrial. 
Before Judge Harvey. Bartow Superior Court. March 
Term, 1873. 


For the facts of this case, see the decision. 


Rosert T. Foucne; Joun W. Worrorn, for plaintiffs in 
error, 


W. T. Worrorp; A. JoHNsonN, for defendant. 


WARNER, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendants on a promissory note for the sum of $4,181 00, dated 
Ist May, 1860, due one day after date, on which there were 
several credits. On the trial, the jury found a verdict for the 
plaintiff for the sum of $4,936 41. The plaintiff remitted 
the sum of $1,255 41, leaving the verdict to stand for the 
sum of $3,681 00. The defendants made a motion for a new 
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trial, on the several grounds stated therein, which was over- 
ruled, and the defendants excepted. It appears from the 
record and bill of exceptions that after the jury had been 
charged by the Court with the case, the Court adjourned un- 
til the next morning, the counsel for the respective parties 
consenting that if the jury agreed on a verdict before the 
Court convened the next morning, that the foreman of the 
jury might retain the verdict and return it in open Court. 
When the jury reassembled the next morning, the foreman 
stated to the Court, that on the previous evening the jury had 
made a verdict, but he had, during the night, and after the 
jury had dispersed, become satisfied there was an error in the 
verdict, and that he wanted the jury sent back to their room 
that the verdict might be corrected. The Judge certifies, in 
the bill of exceptions, that the verdict was imperfect and in- 
formal, but in what respect, it does not appear. The defend- 
ants’ counsel objected to the resubmission of the case to the 
jury, for the reason that they had dispersed and could no 
longer be the jury in the case. The Court, however, swore 
the jury, and asked them, in a body, if any one had tampered 
with them, or attempted to influence their opinions in any 
way in the matter, to which none of them made any reply, 
except that two of them stated that the sheriff and another 
person had asked them if they had agreed to a verdict. The 
case was then, against defendants’ objection, resubmitted to 
the jury, by the Court, they retiring to their room, and after 
being out several hours, returned the verdict hereinbefore set 
forth. 

If the verdict was merely imperfect and informal, but the 
intention of the jury clearly expressed, then the Court should 
have had the verdict put in proper form, in accordance with 
that intention. If, however, the verdict was so defective as 
to be void, under the law, then the Court should have set it 
aside and declared a mistrial in the case. What was the mat- 
ter with the verdict, the record does not inform us. But it 
was error in the Court to submit the case to the jury again 
for their consideration, against the defendants’ objections, after 
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they had dispersed, because the foreman of the jury said he 
was not satisfied with the verdict. The swearing of the jury 
did not help the matter, as only two of the jurors answered 
the questions put to them by the Court in relation to their 
having been influenced or tampered with. It would be an 
unsafe and dangerous rule to establish, that a verdict rendered 
by a jury, under the statement of facts disclosed by the record 
in this case, should stand. But for this error of the Court, 
we should not have been disposed to have interfered with the 
judgment, although we do not think the case was very clearly 
and fairly submitted by the Court to the jury in its charge. 
Let the judgment of the Court below be reversed. 


Caves TomPKINs, plaintiff in error, vs. LEw1s TUMLIN ef al., 
defendants in error. 


A defendant in execution, though he may have equities which would 
entitle him to file a bill for the purpose of setting aside the judgment 
on which the execution issued, has no right, unless he shows special 
reasons therefor, to enjoin the levy and sale, under the execution, of 
property which he alleges in his bill belongs to and is in the possession 
of another person. Such owner of the property may assert his own 
rights in the premises in such a way as the law provides, and the de- 
fendant’s right can be determined on the final trial of his bill. 


Injunction. Judgment. Executton. Levy and sale. Before 
Judge McCutcHEeN. Bartow County. AtChambers. <Au- 


gust 15th, 1873. 


Caleb Tompkins filed his bill against Lewis Tumlin and 
James Kennedy, sheriff of Bartow county, making, substan- 
tially, the following case: 

The defendant, Lewis Tumlin, is seeking to enforce an ex- 
ecution against the complainant for the sum of $100 00 prin- 
cipal, and $69 00 interest, issued by James Milner, Notary 
Public and ex officio Justice of the Peace, on January 31st, 
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1872. On February 2d, 1872, one A. B. Harrison, a con- 
stable, did levy said execution on one acre of land, more or 
less, being a part of lot of land number four hundred and 
eighty-one, in the fourth district of the third section of Bar- 
tow county, and being a part of the premises now owned and 
occupied by Emily B. Baker, as the property of complainant. 
Said constable has turned over said execution and levy to 
James Kennedy, sheriff of said county, who has advertised 
said lots to be sold on the first Tuesday in August, 1873. 

The bill then proceeds to state that the execution is based 
on no valid judgment, and to elaborate the reasons for this 
assertion. It prays that the defendants be enjoined from pro- 
ceeding with said levy until the further order of the Court ; 
that the defendant, Tumlin, be required to show that said 
execution is based upon a valid judgment before he be al- 
lowed to proceed with its collection; that the writ of subpoena 
may issue. 

The Chancellor refused the injunction, and complainant 
excepted. 


M. R. SranseLi; J. L. Moore, for plaintiff in error. 


R. H. Murpuy, by PEePLes & Howe t, for defendants. 


TrIPPE, Judge. 


The complainant, in his bill, alleges that the property lev- 
ied on belongs to, and is in the possession of, a third person. 
If that be true, there is no necessity for his filing this bill to 
enjoin the proceedings under the levy. He shows no special 
reasons therefor. That third person is not a party to the 
bill, nor is asking any relief. The law affords him ample 
remedy for his own protection, when he seeks to assert his 
legal or equitable rights. There can, therefore, be no reason 
to grant the complainant an injunction, when, so far as ap- 
pears, no damage is threatened him. His bill may go toa 
hearing without the injunction he asks, and if he has equities 





462 SUPREME COURT OF GEORGIA. 





The Board of Commissioners, ete., vs Hurd. 





against the judgment they can be secured on that hearing. 
There was no error in the refusal of the Court to grant the 
injunction. 

Judgment affirmed. 


THE BoarRD OF CoMMISSIONERS OF ROADS AND REVENUES 
FOR THE CouNTY OF FLoypD, plaintiff in error, vs. W1IL- 
LIAM 8S. Hurp, defendant in error. 


1. A non-resident plaintiff may, by complying with the provisions of the 
Act of Congress of March 2d, 1867, remove his case from a State tri- 
bunal to the next term of the Circuit Court of the United States to be 
held in the district in which said suit is pending, and this motion may 
be made at a term of the Court prior to that which said suit is return- 
able. 

. A county being suable by law in the State tribunals, is, though a por- 
tion of the State, subject to suit in the United States Courts. 

. Suits may properly be removed from a State Court into the Circuit 
Court of the United States, where the jurisdiction of the Circuit Court, 
if the suit had been originally commenced there, could not have been 
sustained. 


Removal of cases. United States Courts. Jurisdiction. 
Before Judge McCutcuen. Floyd Superior Court. July 
Adjourned Term, 1872. 


For the facts of this case, see the decision. 


Wricut & FEATHERSTON ; ALEXANDER & WRIGHT, for 
plaintiff in error, argued as follows : 

The motion was prematurely, made, because the term of 
the Court had not arrived to which thie case was returnable. 

As to this motion, therefore, the whole proceeding was had 
at Chambers, and the Judge who heard the motion and 
granted the order was not sitting as a Court. 

Judges cannot exercise any power out of term time except 
the authority is expressly granted ; but they may, by order 
granted in term time, render a judgment in vacation: New 
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Code, 249; 1 Kelly, 300, Watson vs. Jones; 37 Ga., 251, 
Solomon vs. Peters; 24 Ga., 418, Brown et al., vs. Smith ; 
45 Ga., 300, Beall vs. Bailey. Could defendants have origi- 
nated any motion themselves, as, for instance, a motion to dis- 
miss for any reason in vacation, or even during a session 
which was being held before the return term of the case? 
They could not. If this be true, how can the plaintiffs 
originate a motion and have it heard under such circum- 
stances? The defendants were not in Court, and could not be 
considered in till the return term had arrived. The laws of 
this State give to the Judge certain powers which he can 
exercise in vacation, but he can exercise no others. The 
power to remove a cause must be exercised by the Court 
having jurisdiction. The July term, 1872, of the Superior 
Court has no jurisdiction of a case returnable to the January 
term, 1873: Act of Congress, March, 18677 40 Ga., 1, 
Stewart & Cutts, vs. Mordecai ; 41 Ga., 242, Peters et al., vs. 
Peters. This Court has frequently passed upon the legal 
questions of removal—in some cases affirming and in others 
reversing the judgment of the Court below. In doing so, 
it has construed the laws of Congress as well as State laws in 
reference to the questions: 23 Ga., 480; 40 Ga., 1; 41 Ga., 
417; 43 Ga., 142, 181; 45 Ga., 104; Mayor and Council 
of Macon vs. Cumming, July term, 1872; Sindell vs. MeWil- 
liams, Jbid. 

The State of Georgia cannot be sued in the Federal Court, 
nor can she be sued in the State Court unless by special 
statute. If the statute authorizes a suit in the State Court, 
the suit must be confined to the State Court; and, being sued 
in the State Court, will not justify a removal to the Federal 
Court. Floyd county is a part of the State, and for the same 
reason cannot be sued in the Federal Court, nor be sued in 
the State Court without express authority of the Legislature, 
and this grant is limited and confined to the State Courts en- 
tirely. The Legislature of Georgia can confer no power on 
the Federal Court. 
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Hittyer & Brornuer; L. E. BLeckuey, for defendant, 
submitted the following brief: 

Ist. Case removable at any time: Act of Congress, March, 
1867, page 558. 

2d. County non-suable as a corporation: Code of 1873, 
section 491. If a corporation, then it is a citizen, within the 
Act of 1867. As to removal: 12 Wallace, 270; 14 Wallace, 
282. 

3d. The suit is proper for purpose of settling all possible 
controversy as to the validity and amount of the debt, and to 
exhaust the property specially made liable by the Act author- 
izing the county to issue the bonds: Act of 1853-4, page 400. 


Warner, Chief Justice. 


On the 5th day of July, 1872, the plaintiff, a citizen of the 
State of Connecticut, commenced his action in the Superior 
Court of Floyd county against said county of Floyd, and five 
other persons, alleged to be commissioners of roads and reve- 
nues for said county, to recover the sum of $16,650 00, be- 
sides interest, due him on certain bonds of said county. The 
suit was commenced in July, 1872, but too late to be returned 
to the July term of the Court in 1872, and was returned to 
the next January term, 1873. The July term of the Court 
was adjourned, and during the session of said adjourned 
Court, on the 13th of January, 1873, but before the regular 
term of the Court to which the plaintiff’s suit was made re- 
turnable on the 20th of January, 1873, the plaintiff petitioned 
the Court to remove his case pending in the Superior Court 
of Floyd county, as aforesaid, to the Circuit Court of the 
United States for the Northern District of Georgia, alleging 
that he was a citizen of the State of Connecticut, and the de- 
fendant a citizen of the State of Georgia, and that he had 
reason to believe, and did believe that from local influence he 
would not be able to obtain justice in said State Court. The 
petition was accompanied by the affidavit and bond of the pe- 
titioner, as required by the Act of Congress, of 2d of March, 





ATLANTA, JULY TERM, 1873. 465 


The Board of Commissioners, ete., vs. Hurd. 


1867, providing for the removal of cases from State Courts to 
the Circuit Courts of the United States. The Court passed 
an order that the bond and security be accepted, and that the 
Court proceed no further in said suit, and that the clerk make 
out and deliver to the plaintiff a transcript of the record, pro- 
ceedings, ete. Whereupon the defendant excepted. 

1. By the amendatory Act of Congress, of the 2d March, 
1867, it is enacted, “that where a suit is now pending or may be 
hereafter brought in any State Court in which there is contro- 
versy between a citizen of the State in which the suit is brought, 
and a citizen of another State, and the matter in dispute ex- 
ceeds the sum of $500 00, exclusive of costs, such citizen of 
another State, whether he be plaintiff or defendant, if he will 
make and file in such State Court an affidavit stating that he 
has reason to, and does believe, that from prejudice or local 
influence he will not be able to obtain justice in such State 
Court, may, at any time, before the final hearing or trial of 
the suit, file a petition in such State Court for the removal of 
the suit into the next Circuit Court of the United States to 
be held in the district where the suit is pending, and offer 
good and sufficient surety for his entering in such Court, on the 
first day of its session, copies of all process, pleadings, depo- 
sitions, testimony, and other proceedings in said suit, and doing 
such other appropriate acts as by the Act to which this Act is 
amendatory, are required to be done upon the removal of the 
suit into the United States Court, and it shall be, thereupon, 
the duty of the State Court to accept the security, and pro- 
ceed no further in the suit, and the said copies being entered as 
aforesaid in such Court of the United States, the suit shall 
there proceed in the same manner as if it had been brought 
there by original process.” ‘There is no complaint that the 
plaintiff has not complied with the provisions of this Act of 
Congress as to the removal of cases pending in the State 
Courts to the Circuit Courts of the United States, but the 
complaint is that the application for removal was prematurely 
made to the State Court, inasmuch as it was made to the 
Court before the session thereof to which the suit was made 
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returnable, and because the Circuit Court of the United States 
has no jurisdiction of the case, that the State could not be 
sued in that Court, and the county of Floyd is a part of the 
State. The plaintiff’s action is brought against the defendant 
for an alleged violation of a contract, and the law gives to 
him a remedy to enforce it by an action or suit at law: Code, 
2217. Ordinary suits in the Superior Court shall be by pe- 
tition to the Court, signed by the plaintiff or his counsel, 
plainly, fully and distinctly setting forth his charge or de- 
mand, substantially: Code, section 3256. When such peti- 
tion is filed in the clerk’s office of the Court, his indorsement 
thereon of the date of its filing in office shall be considered 
the time of the commencement of the suit: Code, sec. 2257. 
The plaintiff’s petition against the defendant was filed in the 
clerk’s office on the 5th day of July, 1872, and the suit was 
commenced on that day by the plaintiff against the defendant, 
and was pending in the Superior Court of Floyd county, 
within the terms and meaning of the Act of Congress. The 
application for removal was made. to the Superior Court of 
that county when in session, according to law, but before the 
January term of the Court to which the suit was made re- 
turnable; the suit, however, was pending in that Court, nev- 
ertheless, and the Court, when lawfully in session, had the 
legal power and authority to hear and consider the application 
for its removal at the time when the same was made and 
allowed. The plaintiff may have believed that, from local 
influence he would not be able to obtain justice at the first 
term of the Court, that his case would be dismissed on de- 
murrer, or for non-payment of taxes, or for some other cause 
produced by local influence, and for that reason desired to ex- 
ercise his right of removal before the first term of the Court. 
The suit was commenced and pending in the Superior Court 
of Floyd county, and under the provisions of the Act of Con- 
gress, he had the right, at any time before the final hearing or 
trial of the suit, to petition the Court for its removal, and 
upon a compliance with the provisions of the Act for that 
purpose, it was the duty of the Court to grant the application 
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and proceed no further with the suit. It is as much the duty of 
the State Courts to obey the Constitution of the United States, 
and the Acts of Congress passed in pursuance thereof, as any 
other law—indeed, it is the supreme law of the land, and so 
expressly declared to be by the Constitution of the United 
States, and by the Constitution of this State. The Act of 
Congress, of the 2d March, 1867, has been decided by the 
Supreme Court of the United States to be a valid, constitu- 
tional law: Railway Company vs. Whitton, 13 Wallace Re- 
ports, 271. 

2. It is true that the county of Floyd isa part of the State 
of Georgia, but it is also true that the State has, in the exer- 
cise of her sovereign authority, declared it to be a corporation, 
with power to sue or be sued in any Court—that is to say, in 
any Court of this State: Code, sec. 525. The State has given 
her consent that the county of Floyd may be sued as a corpo- 
ration in any of the Courts of this State, and this privilege is 
not restricted to her own citizens, even if she could have done 
so under that provision of the Constitution of the United 
States which declares, “that the citizens of each State shall be 
entitled to all privileges and immunities of citizens in the sev- 
eral States.” It has been repeatedly held by the Supreme 
Court of the United States that a corporation is a citizen for 
the purpose of giving to the Federal Courts jurisdiction: See 
Railway Company vs. Whitton, before cited, 13 Wallace, 290. 
The plaintiff, although a citizen of another State, had the: 
right to sue the county of Floyd as a corporation, by the ex- 
press assent of the State, in her Courts. This being so, then 
the Act of Congress before recited, which has been decided to 
be a valid, constitutional law, provides for the removal of the 
suit into the Circuit Court of the United States, for the causes 
and in the manner therein specified. 

3. In the case of the City of Lexington vs. Butler, 14 Wal- 
lace’s Reports, 293, Mr. Justice CLIFFORD, in delivering the 
opinion of the Court, says: “Suits may properly be removed 
from a State Court into the Circuit Court, in cases where the ju- 
risdiction of the Circuit Court, if the suit had been originally 
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commenced there, could not have been sustained.” Whether 
the plaintiff has a good cause of action against the defendant, 
or whether he can recover or obtain a judgment on the final 
trial of the case, was not the question for the Court below to 
decide, and it did not decide it. The only question made for 
the decision of the Court below was the right of the plaintiff 
to remove his case, commenced and pending against the de- 
fendant in that Court, to the Circuit Court of the United 
States, as provided by the Act of Congress of 1867. That 
was the only question decided, and that is the only question 
which this Court can review and decide. 
Let the judgment of the Court below be affirmed. 


JouN F. Perry, plaintiff in error, vs. ELIZABETH KENNON, 
defendant in error. 


Where the terms of a parol contract for the rent of land were, that the 
tenant should pay a certain portion of the crops for rent, ‘‘that he 
should repair the fences around the cleared land, and the landlord 
was to pay him for it, that he was to stay on the place one, two, three, 
four or five years, if both parties were willing, and at all events until 
he should get pay for the work done on it,’’ and the tenant did repair 
the fences, and paid the rent, except of the cotton, which he retained, 
the landlord still owing upwards of $40 00 after allowing for the rent 
cotton, for work done in repairs : 

Held, There was such a performance of the contract by the tenant, that 
the landlord could not, on the expiration of the first year, treat him 
as a tenant at will, so as, on a notice to quit, without payment, or 
tender of what was due for repairs, to be entitled to a warrant to dis- 
possess him as a tenant holding over. 


Landlord and tenant. Statute of frauds. Part perform- 
ance. Before Judge Harvey. Haralson Superior Court. 
March Term, 1873. 


On June 24th, 1871, Elizabeth Kennon instituted pro- 
ceedings against John F. Petty as a tenant holding over, to 
recover the possession of a certain tract of land situate in the 
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county of Haralson. The defendant filed his counter-affidavit 
to the effect that the term for which he had rented said lot of 
land had not yet expired. When the issue thus formed came 
on for trial the evidence presented the following case : 

In the fall of 1869, the plaintiff contracted with the defend- 
ant to the effect that he was to go on the land in controversy, 
repair the fences around the cleared ground, for which labor 
he was to be paid, to plant in wheat, corn and cotton, and 
pay as rent one-third of the corn and one-fourth of the cotton 
and wheat. He was to place all necessary repairs on the 
farm, and stay on the place one, two, three, four or five years, 
if both parties were willing, and at all events until he should 
be paid for all the work done. He was to have all he made 
on any part of the land which he might clear himself. He 
was to reclaim as much of what had been once cleared and 
turned out as he saw proper. 

In the fall of 1870 the defendant paid to the plaintiff her 
portion of the corn and wheat, but did not deliver to her any 
of the cotton, of which there was but little made. The por- 
tion which was retained went towards paying him for the re- 
pairing, ete., done, leaving the plaintiff in his debt still some 
$40 00 or $50 00 for services. The evidence was conclusive 
as to the services performed by the defendant, and as to the 
plaintiff’s being still in his debt. 

The plaintiff became dissatisfied with the defendant for 
tearing down and removing one of the houses, and in Decem- 
ber, 1870, gave him verbal notice to leave the place, and on 
February 8th, 1871, a written notice to the same effect was 
delivered to him. 

The Judge charged the jury as follows: “That if they be- 
lieved from the evidence that the defendant was to remain in 
possession of the premises, under the contract, until he should 
be fully remunerated by the use or rents, for the labor done 
on the premises, and that he had not been so remunerated at 
the time the warrant was sued out, then the plaintiff could 
not recover, and the jury must find for the defendant; that 
it was competent for the parties to make such a contract ; that 
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if they believed the tenancy, under the contract, was for a 
longer period than one year, it was, in law, a tenancy at will, 
in which case a two months’ notice to quit, by the landlord, 
must be given, and that must be given when the tenant has 
no crops growing on the land, or must expire after a suffi- 
cient time for the maturing and gathering of the crops grow- 
ing at the time of the notice.” 

The jury returned a verdict for the plaintiff for the premises 
in dispute and $150 00 rent. 

The defendant moved for a new trial, because said verdict 
was contrary to the evidence and the charge of the Court. 
The motion was overruled, and the defendant excepted. 


W. J. Heap; J. A. Buance, by Jonn MILvenee, for 
plaintiff in error. 


Tuompson & TurNER, by E. N. Broy tes, for defendant. 


TRIPPE, Judge. 


It is not denied that at the time the warrant was issued 
against the tenant, the landlord was indebted to him $40 00 
for repairs of fences, under the contract for rent, and that the 
tenant was to keep the farm until he was paid. If the tenant 
had made a parol contract for a tenancy of two or three 
years for a stipulated sum, and had paid the price and gone 
into the possession, would it not have been such performance 
of the contract, that it would have been good under the 
statute of frauds, or section 1951 of the New Code? A parol 
license of an easement, though under the general rule revoca- 
ble, is not always so, and the exception is: where acts have 
been done by one party upon the faith of a license given by 
another, the latter will be estopped from revoking it to the 
injury of the former: Sheffield et al., vs. Collier, 3 Kelly, 83. 
A specific performance of a parol contract whereby the title 
to land is conveyed, will be decreed in many cases. The 
same principle will prevent a landlord, who has made a con- 
tract with a tenant to hold possession for a term, or until he 
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is reimbursed for improvements, and who, under the contract, 
has expended money and labor beyond the rent for the first 
year, from claiming at the end of that year, that it is a ten- 
ancy at will, and from summarily ousting the tenant without 
even a tender of what the landlord’s own witnesses prove 
was due the tenant. The Court charged the jury in accord- 
ance with this principle, and should have granted a new trial, 
because the verdict is in violation of it. The case was to be 
decided according to the right of the landlord to sue out the 
warrant at the time it was issued. 
Judgment reversed. 


W. A. Ransom & Company, plaintiffs in error, vs. E. B. 
Loy.ess & Company, defendants in error. 
> 


1. Wher, after the dissolution of a firm, new notes are given by one of 
the partners in the firm name, the evidence should be clear and satis- 
factory of the notice of such dissolution to the creditor accepting such 
notes, to discharge the other partner. 

2. Where a firm is sued on notes, and one of the partners pleads non est 
factum, the other making no defense, the evidence being conclusive 
that the notes were signed by him, a verdict for the defendants is con- 
trary to law. 


Partnership. Dissolution. Verdict. Notice. Before Judge 
Strozrer. Terrell Superior Court. May Term, 1873. 


For the facts of the case, see the decision. 


> . . * e 
Wooten & Hoy te, for plaintiffs in error. 


F. M. Harper, by Ricuarp H. Cuiark, for defendants. 
Warner, Chief Justice. 


This was an action brought by the plaintiffs against the 
defendants, as partners, on two promissory notes, for the sum 


of $1,271 00, signed E. B. Loyless & Company. Loyless 
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filed a plea of non est factum, alleging that the notes were 
signed after the dissolution of the partnership, and without 
his authority. There was, also, a count in the plaintiff’s dec- 
laration, for goods sold and delivered to the defendants, as 
partners, before the dissolution of the partnership, for which 
it was alleged the two notes were given. On the trial of 
the case, the jury found a verdict for the defendants. A mo- 
tion was made for a new trial on the ground that the verdict 
was contrary to the evidence, and without evidence to sustain 
it, and because the verdict was contrary to law, which was 
overruled and the plaintiffs excepted. 

1. It appears from the evidence in the record, that Loyless & 
Peeples were partners, doing business in the name of E. B. Loy- 
less & Company; that in the year 1867, they purchased a pill 
of goods of the plaintiffs, in New York, for which two nbtes 
were given. In January, 1868, the partnership was dissolved. 
After the two notes given for the goods became due, ayd af- 
ter the dissolution of the partnership, to-wit: on thé 28th 
of September, 1868, the two notes now sued on were made, 
and time of payment extended, for and in the place of the 
two notes originally given for the goods. The firm name of 
E. B. Loyless & Company, was signed by Peeples, one of the 
partners, to the last named notes. There was no evidence 
that the plaintiffs knew of the dissolution of the partnership 
of E. B. Loyless & Company, at the time the partnership 
name was signed to the notes by Peeples, in New York, ex- 
cept what was contained in the paper signed by Root, the 
plaintiffs, and some of the other creditors of Loyless & Com- 
pany for an extension of time; that paper is dated 7th of 
April, 1868, in which Mr. Root states that Mr. Peeples, rep- 
resenting Messrs E. B. Loyless & Company, owes about $16,- 
000 00, all in New Yurk city; has good assets tothe amount 
of $30,000 00; that he, Root, is the principal creditor—$5,- 
500 00; that his debt is secured, and could enforce its collec- 
tion, but having entire faith in Mr. Peeples, and in his man- 
agent, he is willing to wait upon him on condition that his 
other creditors will do likewise—Mr. Peeples pledging him- 
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self that he will use all possible diligence in collecting his 
debts, and selling only for cash. In order to bring home 
knowledge of the dissolution of the partnership of E. B. Loy- 
less & Company to the plaintiffs, who had been dealing with 
them as partners at the time the notes were signed by Pee- 
ples in the partnership name, the evidence should be clear and 
satisfactory. In our judgment, there was not sufficient evi- 
dence, under the law in this case, to charge the plaintiffs with 
a knowledge of the dissolution of the partnership at the time 
the notes were executed by Peeples, one of the partners, in the 
firm name, to discharge the other partner. It isa signifi- 
cant fact that Peeples, who was present when the notes were 
executed, and who was examined asa witness at the trial, did 
not state anything about the plaintiffs’ knowledge of the disso- 
lution of the partnership. Why did not the defendants prove 
it by him, if the plaintiffs had such knowledge at the time 
the notes were signed by him? 

2. The verdict was contrary to law, because the jury found 
in favor of both defendants, Peeples not having made any 
defense to the action. 

Let the judgment of the Court below be reversed. 


H. H. Penny, plaintiff in error, vs. WILLIAM VINCENT, 
defendant in error. 


There being nothing in the record showing that the case was not fairly 
submitted to the jury, and as the verdict was to be determined accord- 
ing to the credit they might give to the testimony of a witness who was 
a party to the suit, this Court will not interfere by setting aside the 
verdict, especially as it does not appear that the jury abused their 
right in the premises as to the credibility of the witness, under the cir- 
cumstances exhibited in the record. Under the Act of December 
15th, 1866, juries have a larger discretion as to the credit they will 
give such witnesses, than in the case of witnesses who are not parties. 


New trial. Witness. Before Judge Harvey. Floyd 
Superior Court. January Term, 1873. 


Vou, xix. 30. 
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Penny sued out an attachment against Vincent for $210 00, 
upon the ground that he resided beyond the limits of the 
State. A levy was made upon certain groceries as the prop- 
erty of the defendant. The declaration alleged that the de- 
fendant was indebted in the aforesaid amount to plaintiff, for 
money and goods which said plaintiff let William Shropshire, 
the defendant’s son-in-law, have, at the special instance and 
request of said defendant, and which he promised to pay for 
before they were delivered to the said Shropshire. Reference 
was made to a bill of particulars to the declaration attached. 
Annexed to the declaration were these words: “The amount 
of the debt is shown by the notes in the above case, of which 
the following are copies.” 

The notes were dated March 17th, 1869, signed by Wil-: 
liam Shropshire, each for $105 00, payable to Penny or bearer, 
sixty and ninety days after date, respectively. Then followed 
the bill of particulars, showing an existing indebtedness of 
$210 00, headed as follows: 

“William Vincent, in account with H. H. Penny.” 

The defendant appeared and pleaded the general issue. 

The plaintiff testified on the trial as follows: On March 
17th, 1869, he was the owner of a small family grocery store 
in the city of Rome. His clerk was William Shropshire, the 
son-in-law of the defendant. Shropshire wished to buy the 
stock of groceries, but plaintiff was unwilling to sell to him. 
The defendant then came to plaintiff and stated that he de- 
sired to set his son-in-law up in business, and to give him a 
start ; that he would buy the stock if plaintiff would take 
one-third cash and the balance in two payments, with interest. 
Plaintiff accordingly sold to him. The stock amounted to 
$315 00; one-third was paid in cash, to-wit: $105 00, which 
left $210 00 due. 

Plaintiff took two notes from Shropshire, each for $105 00, 
in discharge of the debt. He took the notes at the defend- 
ant’s request, without intending to release him. He did not 
sell the stock to Shropshire, and would not have credited 
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him for them, but sold them to defendant, and the taking of 
the notes was for his accommodation. It was understood 
that the defendant was not to be released but was to be still 
liable on the original purchase. Plaintiff did not make out 
any inventory or bill of the goods at the time of the sale. 
Since this suit he made out a bill of the goods, but did not 
charge them to anybody. His attorneys added the heading, 
which appears on the bill of particulars, to the declaration 
attached. 

J.C. Wood testified, that seme short time after the sale 
above referred to, he saw the defendant in the store selling 
goods ; that he made some tin work, which was placed in 
said stere for sale, and sold it to defendant. 

The jury returned a verdict for the defendant. The plain- 
tiff moved for a new trial because the verdict was contrary to 
the evidence. The motion was overruled and he excepted. 


UnpErwoop & Rowe tt, for plaintiff in error. 
Printup & Foucue, for defendant. 


TrRIPPE, Judge. 


The case was fairly submitted to the jury. No complaint 
is made of the action of the Court in the progress of the trial, 
and the verdict was to be determined according to the credit 
the jury might give to the witness who was a party to the 
action. 

The preamble to the Act of 15th December, 1866, which 
opens wide the door to almost every person as a witness, re- 
cites that “the persons (the jury) who are to decide upon 
them, should exercise their judgment on the credit of the wit- 
nesses adduced, for the truth of their testimony.” In Lara- 
more et al. vs. Minish et al., 43 Georgia, 282, (see on page 
287,) this Court held that “under a proper construction of 
this law, witnesses introduced under its provisions are lifted 
out of the general rule, and the jury may exercise their judg- 
ment on the credit of such witnesses from the fact of their in- 
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terest, irrespective of other impeachment or attack.” With 
all this power, a jury should not capriciously discredit a wit- 
ness or reject his testimony; but, if there be in evidence any 
circumstances or facts in conflict with the testimony of a party 
to the suit, such as the fact of the notes, as in this case, being 
executed solely by Shropshire—the suing out of the attach- 
ment on the notes, the manner of making out the account— 
and the point be directly made to the jury as to what credit 
shall be given to his testimony, and they deliberately decide 
to reject it, and the Judge trying the case, who, with the jury, 
both see and hear the party testifying, refuses to interfere, we 
do not think a case is made to demand our intervention. 
Judgment affirmed. 


Mayor AND ALDERMEN OF THE Crry or SAVANNAH, 
plaintiff in error, vs. Witson & Gipson, defendants in 
error, 


1. By the original charter of the city of Savannah, the streets of the city 
could not be granted for any purpose, exeept by Act of the General 
Assembly ; it was not competent, therefore, for the Mayor and Alder- 
men to authorize the erection of a market house in St. Julian street, 
even temporarily, if it deprived any of the inhabitants of said street of 


the use and enjoyment thereof. 
2. All acts of a municipal corporation beyond the scope of the powers 
granted to it are void. 


Municipal corporations. Savannah. Before Judge SCHLEY. 
Chatham Superior Court. January Term, 1873. 


For the facts of this case, see the decision. 
W. B. FLemurne, for plaintiff in error. 
R. E. Lester; Hartrrivce & CuxIsoum, for defendants. 


Warner, Chief Justice. 


This was an action brought by the plaintiffs against the 
defendant, to recover damages for the injury done them by 
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the erection of certain buildings and obstructions in St. Julian 
street, in the city of Savannah. 

On the trial, the jury, under the charge of the Court, found 
a verdict in favor of the plaintiffs for $2,000 00. The de- 
fendant made a motion for a new trial, which was overruled, 
and the defendant excepted. There is no brief of the evi- 
dence in the record containing the facts of the case. There is 
an agreement of counsel, however, that the evidence at the 
trial proved damage to the plaintiffs, and no exception was 
taken to the verdict. It was further agreed, that a temporary 
market was erected by the defendant in the middle of the 
street, with a space of twelve feet on each side between the 
market and curb-stone of the pavement. 

The error complained of is, that the Court erred in charg- 
ing the jury that the defendant, as a corporation, had no 
power or authority to build a temporary market in St. Julian 
street without first obtaining from the General Assembly ot 
the State special authority to do so. The presiding Judge 
certifies that he charged the jury that the defendant had no 
legal right to erect a market-shed in St. Julian street, to the 
detriment of the citizens, unless the power was given to the 
corporation by an Act of the Legislature; that the street 
being a public highway, each citizen dwelling thereon had a 
public right to the use and easement thereto attaching; that 
right and easement could not be divested by an ordinance ot 
the City Council, but must be done by the authority of the 
Legislature, and if the use of St. Julian street should be so 
perverted or obstructed as to cause damage to the plaintiffs by 
the erecting of the shed, then the defendant is responsible for 
such damage as the plaintiffs have proven to result to them 
from this obstruction illegally made. There is nothing said 
in the Judge’s charge about the erection of a temporary mar- 
ket by the defendant. 

It may be stated as a sound legal proposition, that a muni- 
cipal corporation in this State derives its power and authority 
from the Act of the General Assembly which creates it—that 
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is its organic law, and it can do no act forbidden by that 
organic law. 

By the original charter of the city of Savannah, the 
squares, streets, lanes and passages described in the plan of 
said town in the Surveyor General’s office, and have been 
accustomed or made use of by the inhabitants of said town, 
shall be, and continue, the common property of the inhabitants 
of said town, and shall not be aliened or granted away for 
any purpose whatsoever, than by an Act of the General As- 
sembly. (See the original charter of the city, granted Ist of 
May, 1760.) It was not competent, therefore, for the defend- 
ant to grant or authorize the erection of a market-house in 
St. Julian street, in said city, even temporarily, if it deprived 
any of the inhabitants of said street from the use and enjoy- 
ment thereof, without an Act of the General Assembly for 
that purpose, for the plain reason that the organic law of the 
corporation forbids it. 

It is insisted that the market house was only erected tem- 
porarily in that street whilst the defendant was pulling down 
the old and erecting a new permanent market house on the 
site appropriated for that permanent building. The reply is, 
that the organic law forbids the defendant from granting away 
the streets of the city, for any purpose whatsoever, without 
an Act of the General Assembly. It is a question of power 
in the defendant as a municipal corporation. It has no more 
power under its organic law to grant away the use of the 
streets of the city for the erection of a temporary market 
house, or for any other purpose, than it would have to grant 
away the use of the streets permanently. It had no power to 
grant away the use of the street for any puipose whatsoever, 
so as to deprive the inhabitants of its common use. 

The necessity of the case can make no difference as to the 
power of the defendant; for if it did, the defendant could 
create the necessity and plead that as its justification for doing 
what its organic law forbids it to do, for any purpose whatso- 
ever, without the authority of the General Assembly. All 
acts of a municipal corporation beyond the scope of the powers 
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granted to it are void; much more are its acts void when ex- 
pressly forbidden by its organic law. 

A municipal corporation cannot be justified or excused on 
the plea of necessity for the exercise of powers which have 
not been granted to it; much less can it be justified or excused 
on the plea of necessity for the exercise of powers which its 
charter expressly forbids. 

Let the judgment of the Court below be affirmed. 


. JOSEPH Hupson, administrator, for use, ete., plaintiff in 
error, vs. JOSEPH T. SPENCE, defendant in error. 


When the maker of a note, dated in 1863, pleads, that the same was 
payable in Confederate currency, and the only evidence on the trial is 
the date of the note, and that the consideration expressed therein was 
cotton in the gin-house of the payee, and his growing crop of cotton, 
the defendant being a competent witness, although the payee is dead, 
his evidence is the best evidence which exists of the fact sought to be 
proved, and should be produced. 


Scaling Ordinance. Witness. Before Judge Kuippoo. 
Mitchell Superior Court. May Term, 1873. 


Joseph Hudson, as administrator upon the estate of David 
Hudson, deceased, for the use of Simeon Beck, brought com- 
plaint against Joseph T. Spence upon the following note : 


“On the 25th day of December next, I promise to pay 
David Hudson, one thousand dollars for cotton now in the 
gin-house of said Hudson, and his crop of the present year, to 
be picked and placed in gin-house. August 10th, 1863. 

(Signed) “ JosePH T. SPENCE.” 


The defendant pleaded as follows: 1st. The general issue. 
2d. That it was the understanding between the parties to 
said note that it was to be paid in Confederate money, and 
that he tendered payment in said currency. 3d. That David 
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Hudson failed to place in said gin-house his cotton crop for 
the year 1863, according to the terms of said note. 

The plaintiff, Simeon Beck, testified that he purchased the 
note sued on from David Hudson prior to his death and be- 
fore it matured, giving therefor $1,000 00 in Confederate 
money ; that in the year 1864, defendant offered to pay off 
said note in Confederate money, but he refused to take it ; 
that defendant offered him $1,500 00 in Confederate money 
for the note ; that defendant did not state that he did not get 
the cotton for which the note was given; that Marion Collins 
did not offer to him the money for the note, though they had 
some conversation about it. 

Marion Collins testified that the defendant, in 1864, got 
him to see plaintiff to try and get up his note for $1,000 00 ; 
that defendant had himself endeavored to induce plaintiff to 
take the money, but had failed; that he agreed to pay wit- 
ness $100 00 if he could induce the plaintiff to accept the 
Confederate money ; that witness made the effort, but failed. 

James Spence testified that about January Ist, 1864, a few 
days after the note fell due, plaintiff came to defendant’s 
house, and witness heard a conversation between them as to 
the note; that defendant stated that the note was to be paid 
in Confederate currency, at the same time tendering it to 
plaintiff; that plaintiff refused to accept it; that from Jan- 
uary Ist, 1863, the defendant had always on hand large 
amounts of Confederate money, and in this way lost largely 
at the surrender of the Confederate armies. 

W. A. Byrd testified that in 1866 cotton sold in Mitchell 
county for forty-eight cents per pound. 

It was admitted that $1 00 in gold was worth, at the date 
of the note, $15 00 in Confederate money, and at the matu- 
rity thereof, $20 00. 

The jury found for the plaintiff $133 33, without interest. 
The plaintiff moved for a new trial, because said verdict was 
contrary to the law and the evidence. The motion was over- 
ruled, and the plaintiff excepted. 
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Vason & Davis; W. A. Byrp, for plaintiff in error. 


JAMES H. Spence; W. E. Smiru; Lyon & Irv1v, for 
defendant. 


TRIPPE, Judge. 


The note was executed in August, 1863, payable the ensu- 
ing December. It was therein expressed to be given for the 
cotton in the gin-house of the payee, and his then growing 
crop. The payee was dead, and the suit was in the name of 
plaintiff, as bearer. Defendant pleaded the Scaling Ordinance 
of 1865. There was no evidence at the trial showing what 
the cotton was worth, or that the note was to be paid in Con- 
federate money. The jury scaled the note from $1,000 00 
to $133 33, and gave a verdict for the latter amount. It 
was urged that the date of the note was sufficient evidence 
to show the currency in which it was to be paid. We are 
not prepared so to hold, at least under the facts as they exist 
in this case. There was better evidence of that fact, if it were 
true, than the presumption furnished by the date of the note, 
if, indeed, such a presumption could spring from the date. 
The defendant knew the truth of the matter. He was a com- 
petent witness, notwithstanding the death of the payee: Horne 
et al. vs. Young et al., 40 Georgia, 193. The Act of Decem- 
ber 18th, 1866, touching the competency of parties as wit- 
nesses in such cases, was passed three days after the General 
Evidence Act. Section 3707, Revised Code, declares “the 
best evidence which exists of the fact sought to be proved 
must be produced, unless its absence is satisfactorily accounted 
for.” 

We think it best that a new trial should be had, and that 
the maker be required to testify to what he claims he has 
presumptively proven. We do not hold that the presump- 
tion did exist, nor do we pass either way upon that point. 
We simply mean that whether or not there was such a pre- 
sumption, it was not sufficient in this case. 

Judgment reversed. 
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Lee Situ, plaintiff in error, vs. THE STATE OF GEORGIA, 
defendant in error. 


The killing of a human being, even in the heat of passion is murder, if 
the slayer have no just cause for his anger, or if after the provocation, 
and before the killing, there be sufficient time for passion to cool and 
reason to resume its sway. 


Criminal law. Murder. Manslaughter. Before Judge 
CLARK. Webster Superior Court. March Term, 1873. 


Lee Smith was placed on trial for the offense of murder, 
alleged to have been committed upon the person of Katy 
Smith, on June 24th, 1872. The defendant pleaded not guilty. 
The evidence made substantially the following case: 

The homicide occurred in Webster county, at or about the 
time charged in the indictment. The deceased was the wife 
of the defendant. ‘They had been married some two or three 
years. They had been living on bad terms until some two or 
three months before the homicide, when the deceased went to 
her mother’s house, whether of her own accord or sent by the 
defendant, the evidence is conflicting. On the day of the 
killing, as the deceased was going to the new ground from her 
mother’s house, about a quarter of a mile distant, the defend- 
ant stepped out of the woods and joined her, They com- 
menced quareling ; the defendant “hunched” the deceased with 
his elbows and fists; deceased told him that he had better let 
her alone; defendant replied, that he was not bothering her; 
he then ran his hand in his pocket and drew out a pistol; 
deceased said that he had better not shoot her or she would 
cut his throat, at the same time running around her sister, 
Jane Wherry, asking her not to let the defendant shoot her; 
Jane Wherry wrapped her dress around the head of deceased, 
leaving but a small portion of her forehead visible; deceased 
again said to defendant that he had better not shoot her; he 
replied, “I will, God damn you; I am going to kill you;” 
the defendant shot her twice, first in the head and then in the 
abdomen. At the time the defendant was getting out his pistol 
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the deceased was drawing her knife; it was a “Barlow” knife, 
with a short blade. The deceased died from the shot received 
in the abdomen. 

The defendant attempted to show that the deceased had 
been receiving improper attentions from one Ike Harper, but 
the evidence upon this point was so exceedingly slight that it 
is omitted. The defendant and Ike had a difficulty about one 
week before the homicide. 

The jury found the defendant guilty. A motion was made 
for a new trial upon the following grounds: 

1st. Because the Court erred in refusing to charge the jury 
as follows: “That if they believed, from the evidence, that 
the defendant, at the time of the killing, was engaged in a 
lawful act, and the killing resulted from want of discretion 
and cireumspection, then he is guilty of involuntary man- 
slaughter, in the commission of a lawful act without due cau- 
tion and cireumspection.” 

2d. Because the Court, after charging as follows, as re- 
quested: “That if the jury believed, from the evidence, that 
the defendant killed the deceased without malice, either ex- 
press or implied, and without any mixture of deliberation 
whatever, and if they should believe that the deceased was 
the assailant, or other equivalent circumstances to justify the 
excitement of passion, then the defendant is guilty of volun- 
tary manslaughter,” committed error by adding the follow- 
ing: “You will observe that to make a case of voluntary man- 
slaughter, the killing must be without malice, either express 
or implied, and without any mixture of deliberation what- 
ever. It must have been done upon a sudden heat of passion. 
There must have been at the time some actual assault upon 
the prisoner or an attempt by the person killed to commit a 
serious personal injury. The killing must also be the result 
of that sudden, violent impulse of passion, supposed to be 
irresistible.” 

3d. Because the Court erred in charging the jury as fol- 
lows: “That to make a case of voluntary manslaughter there 
niust have been, at the time, some actual assault upon the de- 
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fendant or an attempt, by the person killed, to commit a seri- 
ous personal injury. The killing must also be the result of 
that sudden, violent impulse of passion, supposed to be irre- 
sistible. If, in the heat of passion, the prisoner killed his 
wife when she was making no actual assault upon him, nor 
attempting to commit any serious personal injury upon him, 
it cannot be a case of voluntary manslaughter, but must be a 
case of murder.” 

4th. Because the Court erred in charging the jury as fol- 
lows: “If the defendant commenced a difficulty with the de- 
ceased by hunching and by sticking her, and she drew a ‘bar- 
low’ knife and threatened to cut his throat, and made at him, 
and he drew a pistol, and she ran around her sister, and her 
sister protected her with her dress, and he shot her, of which 
wounds she died, he is guilty of murder, and it does not 
make any difference that she would not live with him. The 
fact that he suspected her of infidelity to him, does not miti- 
gate the offense. The law does not allow life to be taken 
upon suspicion, but holds him, who lightly takes life upon 
suspicion, guilty of murder.” 

5th. Because the Court erred, after charging upon the sub- 
ject of voluntary manslaughter, in the following addition: 
“But if the defendant was in a heat of passion, and was as- 
saulting, or beating, or hunching her, and the assault she 
made upon him, if any, had ceased, and she ran for protection 
to her sister, and while being protected by her, he shot her, 
of which she died, it is murder.” 

6th. Because the verdict was contrary to and not author- 
ized by the evidence. 

The motion was overruled and the defendant excepted. 


W. A. Hawkins; G. H. Pickett; J. R. McCuesky, for 
plaintiff in error. 


C. F. Crisp, Solicitor General, by Part. Cook; C. T. 
GooDE, for the State. 
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McCay, Judge. 


It is a mistake to suppose that if one kill another in the 
heat of passion, that such killing cannot be murder. Every 
man is responsible to the community for the control of his 
temper, and if for some small provocation he permits himself 
to get into a fury and kills a human being, it is murder. 
There must be provocation such as justifies the excitement of 
passion. Provocation by words, threats and contemptuous 
gestures, is, by the very terms of the Code, insufficient. So, 
also, if the passion be aroused for just cause, the law holds 
a man responsible for failing to grow calm in a reasonable 
time. If, after sufficient time for the voice of reason and 
humanity to be heard, the killing is done, it will be murder. 

Under the facts of this case, we think the defendant was 
guilty of murder. The language of his wife was not suffi- 
cient to justify that sort of passion which the law calls heat 
of passion, supposed to be irresistible. And when she fled in 
terror to her sister, and cowered in fear behind her, it was the 
act ofa fiend to take her life, in spite of her appeals for mercy. 
Weare free to say, that we would have been better satisfied had 
the Judge kept more within his proper sphere in his charge. It 
is surely proper for the Judge to say to the jury, “if the proof 
satisfies your mind that such and such facts—narrating them— 
are true, then the defendant is guilty.” This Court has never 
held that the jury, in a criminal case, are not judges of the law 
and the facts. We have said, and we say now, that a jury has 
not a right, under the laws of this State, to make law, or to 
construe and expound law. They are bound by the law, as it 
is written and given to them in charge by the Court. That is 
the means, and the only means, by which they are t6 find out 
what the law is, just as the evidence put before them, oral 
and written, is the only means by which they are to learn the 
facts. But when they have thus got the law from the Court 
and the facts from the witnesses, they are to judge of them, 
they are to say, What are the facts, according to the testi- 
mony? What is the law, according to the charge of the 
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Court? They are then to judge of what the verdict ought to 
be, considering what the law is and what the facts are, and to 
find accordingly. The result of this application of the facts to 
the law is the exclusive province of the jury. The Judge, in his 
charge, should be careful not to infringe on this right. He 
should give them the law, in general terms, as suggested to him 
by the charge in the indictment and by the evidence, taking 
care not to usurp the province of the jury. 

We do not intend, by these remarks, to lay down a positive 
rule. It is sometimes impossible to give the law intelligently 
except by reference hypothetically to such facts as make the 
crime. All we say is, that the charge ought to be given, in 
all cases, so as there shall not be any dictation by the Court 
to the jury. It is their prerogative to declare whether, under 
the law as given in charge, and under the evidence, they do 
or do not judge the defendant guilty. 

Judgment affirmed. 


CHARLES B, LEITNER, plaintiff in error, vs. L. H. Miter, 
defendant in error. 


1. Suit was brought against the maker and indorser of a promissory note, 
dated August 29th, 1866. The maker pleaded that the payee and in- 
dorser of the note was his wife at the time the note was executed, and 
had no separate estate. The indorser specially pleaded the same. 
The suit was discontinued as to the indorser. On demurrer, the plea 
of the maker was stricken by the Court: 

Held, That this was not error, and that the husband was liable to the 
plaintiff, either as bearer, if the wife was not legally competent to make 
the indogsement, or as indorsee, if she was; and any defect as to the 
character in which he sued was amendable, and is cured by the verdict. 
And the more especially is the husband liable in this case, as the plea 
does not charge, nor was it offered to be proved, that the plaintiff had 
knowledge that the payee and indorser wasa married woman, and it 
appears that he was the holder of the note before its maturity. 

2. Although plaintiff’s name may be on the back of the note sued on, he 
may recover against the maker, as the law will presume, in the absence 
of proof to the contrary, that an indorsement by him was never com- 
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pleted by delivery, or if he had delivered it so indorsed, that he had 
taken it up, and was again the legal holder or indorsee. 


Husband and wife. Promissory notes. Indorsement. Plead- 
ing. Presumption. Before Judge Jonnson. Talbot Supe- 
rior Court. March Term, 1873. 


L. H. Miller brought complaint against Charles B. Leitner, 
as principal, and Sarah A. Leitner, as indorser, on the follow- 
ing note: 


“$150 00 Macon, Georeta, August 29th, 1866. 
“Sixty days after date, I promise to pay 8. A. Leitner, or 
bearer, one hundred and fifty dollars, at Nutting, Powell & 
Company’s office, in Macon Georgia. Value received. Inter- 
est from date. (Signed) “C, B. LEITNER.” 
Indorsed. 
“S. A. LEITNER. 
“J. V. H. ALLEN, Treasurer. 
“L. H. MILuerR. | 
“Pay I. C. PLAnt, or order, for collection.” 


The defendant Sarah A. Leitner, pleaded that, at the date 
of the making of the note and of the indorsement on which she 
was sued, she was the wife of the defendant, Charles B. Leit- 
ner, and had no separate estate whatever. 

The defendant, Charles B. Leitner, made the same defense. 
The case was discontinued as to Sarah A. Leitner. The plain- 
tiff demurred to the plea of the remaining defendant. The 
demurrer was sustained and the defendant excepted. The 
case then went to the jury upon the plea of the general issue. 

The plaintiff introduced his note, and testified that it came 
into his possession in September, 1866, before maturity; that 
he received it, with other papers, in settlement for goods sold 
the National Express Company; that he took it at its full 
face value, without any notice of any defect or any possible 
pretext for non-payment at maturity. 

The plaintiff closed. The defendant moved for a non-suit 
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on the ground that the plaintiff had shown title out of him- 
self by his indorsement on the notesued on. The motion was 
overruled and the defendant excepted. 

The defendant proposed to prove substantially the same 
facts as were set forth in his plea, which was stricken on de- 
murrer. This the Court refused to allow and he excepted. 

The jury found for the plaintiff. The defendant assigns 
error upon each of the aforesaid grounds of exception. 


E. H. Worriti; M. H. BLanprorp, for plaintiff in error. 


Wiuurs & WIL.Is, by Henry L. BENNING, for defendant. 


TRIPPE, Judge. 


1. The note was executed in March, 1866, payable to 
Sarah A. Leitner, or bearer. It was indorsed in blank by S, A. 
Leitner. Both maker and indorser were sued, but the ac- 
tion was dismissed as to the indorser. If she was not legally 
competent to make the indorsement, then plaintiff’s right of 
action as bearer was good, so far as the facts of the case show. 
It was not proven that the plaintiff knew that the payee was 
the wife of the maker, nor was it so pleaded, nor even that 
he knew she was a married woman, or that he knew the note 
was made for accommodation. Moreover, it appears that he 
was the holder of the note before its maturity. If there was 
any defect as to the character in which the plaintiff sued, to- 
wit: as indorsee, instead of bearer, it did not go to the mer- 
its, was amendable on motion and cured by the verdict. 

2. Although the plaintiff’s name was on the back of the 
note, the presumption is that an indorsement was not perfected 
by delivery, or that if it was, he had taken it up and was 
again the legal holder. 

No right was claimed for the defendant below as to any 
equity or legal claim, growing out of the fact that the title 
was not in the plaintiff, and was in some other person. 

Judgment affirmed. 
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Cuarves B. Leityer ef ai., plaintiffs in error, vs. L. H. 
MILLER, defendant in error. 


Suit was brought against the maker and indorser of a promissory note, 
dated March, 1866. The maker filed a plea that she was a married 
woman when the note was executed and had no separate estate. The 
indorser pleaded the same, alleging that the maker was his wife, and 
that he was an accommodation indorser. The Court, on demurrer, 
struck the plea of the indorser. Neither plea alleged notice to plain- 
tiff, who obtained the note before maturity from a prior indorser. No 
evidence was introduced or ter.dered to prove the facts alleged in the 
maker’s plea, and there was a verdict against both defendants: 

Held, There was no error. 


Promissory notes. Indorsement. Before Judge JoHNsoN. 
Talbot Superior Court. March Term, 1873. 


L. H. Miller brought complaint against Sarah A. Leitner, 
as principal, and Charles B. Leitner, as indorser, on a note 
made August 29th, 1866, due at sixty days, for $100.00, pay- 
able to C. B. Leitner, or bearer, indorsed by C. B. Leitner, 
J. V. H. Allen, treasurer, and L. H. Miller. 

The indorser pleaded the general issue, and that the maker 
was, at the date of the making of the note, a married woman, 
his wife, and had no separate estate, and that he signed simply 
for her accommodation, being in no way interested in the con- 
sideration thereof. 

The maker pleaded that at the time of the execution of the 
note, she was the wife of Charles B. Leitner, the indorser, 
and had no separate estate. 

On demurrer, the second plea of the indorser was stricken, 
and he excepted. 

The plaintiff introduced his note in eveidence, and testified 
that he came in possession of it in September, 1866, before 
maturity, for a valuable consideration, and without any notice 
of any defense, or pretext for the non-payment of the same. 

Plaintiff closed. Defendants moved for a non-suit upon 
the ground that the plaintiff had shown title out of himself 
by his indorsement on the back of the note. The motion was 
overruled and the defendants excepted. 

VoL, xix. 31, 
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The jury found for the plaintiff against both defendants. 
The defendants assign error upon each of the aforesaid grounds 
of exception. 


E. H. Worritt; M. H. Buanprorp, for plaintiffs in 
error. 


Wits & Wiis, by Henry L. Bennina, for de- 
fendant. 


TRIPPE, Judge. 


No motion was made to strike the plea of the maker, Sarah 
A. Leitner. The plea of the indorser, C. B. Leitner, was de- 
murred to, and the demurrer sustained. That plea was, that 
the maker was the wife of the indorser, had no separate estate, 
and that he was an accommodation indorser. Neither plea 
alleged notice of any of these facts to plaintiff, who obtained 


the note before maturity. There was no evidence introduced 
or tendered, to prove that the maker was a married woman, 
and the judgment was legally rendered against her. It is 
possible there may be some mistake or error in the record. 
But neither the bill of exceptions or the record show that any 
such testimony was introduced or rejected by the Court. 

The Court was right in striking the plea of the husband. 
It charged no notice on plaintiff of any of the facts alleged. 
The bona fide holder, for value, is protected against any de- 
fenses set up by the maker, acceptor or indorser, except, Ist. 
Non est factum. 2d. Gambling or immoral and illegal con- 
sideration. 3d. Fraud in the procurement: New Code, sec. 
2785. And the holder is presumed to be bona fide, and such 
a presumption must be negatived: New Code, sec. 2787. 

If a person were to indorse a forged note, or the note of a 
minor, ete., he would be bound by his indorsement in the 
hands of a bona fide holder for value. Does the fact that he 
has indorsed the note drawn by his wife, when the note so in- 
dorsed is in the hands of a second indorsee, and who is a bona 
fide holder, constitute a defense against his liability? It is 
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not necessary to say it would not, as against his own indorsee, 
for that is not the case. But if the husband procure his wife 
to draw a note, then indorses it and puts it in circulation, it 
would be difficult to find reason or authority to discharge him. 
It is proper to observe that this note was executed prior to 
the passage of the Act of 1866, in relation to the rights ot 
married women. 
Judgment affirmed. 


JULIEN RaAwnsone, plaintiff in error, vs. Hope H. Curis- 
TIAN, defendant in error. 


1, When, in an action for damages for the publication of a libel, the de- 
fendant pleaded justification : 

Held, That, under the law of this State, (Code of 1873, section 3051,) 
this admitted not only the publication, but the manner of it, as charged 
in the declaration. 

2. Whilst this Court will be slow to interfere with the verdict of a jury 
in a libel case, on the ground that the damages are excessive, yet, in 
such cases, it will look closely into the rulings of the Court, and if 
there be errors which may have influenced the jury in the amount of 
their verdict, a new trial will be granted. 

. It is only in actions of tort, and where there are circumstances of ag- 
gravation, that a jury is authorized to give punitive damages, and 
whether such circumstances do, in fact, exist, is a question for the 
jury, and not for the Court, to decide. 

4. If, in an action fora libel, the defendant pleaded justification, and fail- 
ed to make out his plea, the plea itself is a cireamstance which the jury 
may, in fixing the amount of damages, consider as aggravating the tort, 
but the jary is not bound, in all cases, so to consider it; on the con- 
trary, if the defendant show strong grounds in support of the charge 
he has made, though he does not fully support his plea, the jury may, 
if it see fit, consider these grounds as mitigating circumstances, and 
reduce the damages accordingly. . 

. It is error in the Court to exclude circumstances going to show that 
the plea of justification is true, as when a defendant undertook to show 
that the plaintiff was guilty of perjury in swearing that the contents of 
a certain bond represented the truth of a certain contract between him- 
self and another, and the Court ruled out certain acts and sayings of 
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the plaintiff, inconsistent with the provisions of the bond, as they ap- 
peared on its face. 

6. In this State, as provided by section 3261, Code of 1873, the defend- 
ant, in an action ex delicto, may plead, as a defense, any claim he may 
have against the plaintiff, which arises ex delicto. 


Libel. Justification. Damages. Evidence. Recoupment. 
Before Judge HARRELL, Early Superior Court. October 
Term, 1872. 


Christian brought case against Ransone for $25,000 00 
damages, alleged to have been sustained by the plaintiff by 
reason of the following libelous publication by the defendant : 


“OAKLAND, May 29th, 1871. 


“Dr. Hope H. Christian: I have not before this pursued 
the course I now adopt, because a misconstruction of my mo- 
tives might have prejudiced some member of the jury in your 
favor. During the term of the Superior Court held in Blakely, 
April, 1870, where, in a set speech made to a jury of your 
neighbors by Judge Clarke, you were pronounced a perjurer. 
You, employing the Ransy Sniffle of the town as a ‘go-be- 
tween,’ demanded and received from Clarke a retraction. Since 
that time, the gang with which you prowl, by open declara- 
tion as well as by innuendo, no doubt with your sanction, and 
very probably at your suggestion, have magnified your valor 
and chuckled at your successful swaggering. That you should 
have nerved yourself to the point of defying a minister of the 
church—women and children having done your fighting dur- 
ing a four years’ war, while you were skulking at the bung- 
hole of a whisky barrel, disgustingly dubious whether to swill 
or coin the contents—was wonderful, and worthy of the ap- 
plause of such as those who found congeniality in your com- 
panionship. 

“T propose to give you herein, as explicitly as a limited 
space and a scanty vocabulary will permit, my opinion of 
yourself and the thievish conspiracy upon which Clarke com- 
mented so injuriously to your feelings. This is the history 
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of your attempted but baffled robbery: In 1863, after plot- 
ting—for it required other knavery in addition to your own 
to perfect the swindle—you accomplished the first move, the 
consent to the exchange of genuine property, both land and 
money, for that which neither you nor your principal and 
accomplice owned or ever would own. The reduction of this 
agreement to writing then and there, because that would have 
prevented the second cheat, its possibility having been but 
just suggested to you by an incident of the moment and the 
ease by which the first had been effected—you, by an im- 
promptu lie, postponed. Emboldened by this success you 
devised a cunningly worded document, binding the transfer 
of another’s land to yourself, and lyingly asserting the pay- 
ment of an equivalent therefor. Spied upon your victim, an 
old man, until sickness had prostrated his body and obscured 
his perceptions, presented your cozening paper, overcome by 
importunity his objections to transacting business in such an 
unfavorable condition, and obtained his signature ; then, by 
a prepared lie, told at a chosen moment, you filched from him 
$1,000 00 as boot between the lands. Having gone thus far, 
and failing to palm off your fraudulent bond upon a pur- 
chaser who knew you too well to imagine that in your pos- 
session implied an honest ownership, you put it carefully 
away and waited impatiently for the grave to receive your 
fancied dupe and deliver to you your booty. Death would 
not come, and the Legislature enacted the statute of limita- 
tions. Into Court you had to go or relinquish a part of your 
‘swag.’ To relinquish a part of your ‘swag,’ or to establish 
your claim by perjury, was also a necessity. This was all 
that was needed to complete the infamy of your scheme, and 
therefore, inflame your ardor in its prosecution 

“To the fabrication of plausible perjury you then applied 
yourself, and your testimony is the outcome of that diligence. 
Clarke, I am told, characterized your evidence simply as un- 
varnished perjury, at which detraction from your depravity 
you were very naturally indignant. Revolting as is that 
crime, and odious as is its commission, he did you injustice, 
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gross injustice (although in his subsequent correspondence he 
felicitated himself on the kindly relations existing between 
you.) Such genius as yours, reveling in moral muck and 
eargerly burrowing to the very bottom of turpitude, should 
not be fobbled off with so miserly a tribute. extem- 
porized, crude perjury, like an ordinary, untutored liar, was 
obviously far below the design of rapacious craft, rooted in 
slimy profligacy, and further fertilized by the rankest family 
corruptions ; a felony, though the foulest that might be prac- 
ticed by tyros, offered too little criminal garbage to appease 
your ravenous gluttony ; malignant calumny relishingly sup- 
plemented the staling ‘flavor of the original roguery; tricky, 
expert and shameless, you must fashion the raw lie into a 
finished villainy, before your exacting taste in fraud could 
find its full enjoyment. Your perjury was meditated long 
and deeply, elaborated with care and skill, and repeatedly 
rehearsed, until your loathsome admiration of its flagitious 
perfections broke forth in boasts to those with whom you 
conversed. 

“This studiously composed, maturely considered, and 
thoroughly digested perjury was, too, for lucre, filthy, indeed, 
and paltry in amount. Your crime, while devilish from its 
prolonged contemplation, is despicable from the shabby re- 
ward for which you wrought. A penniless pimp would have 
scorned a secret tender of that temptation for which you your- 
self have published your prostitution. Yours was a delib- 
erately, patiently, calmly concocted device, for the success of 
which you invoked the aid of God, through calumnious per- 
jury, to perpetrate a petty theft. It has failed; your zeal- 
ously contrived machinations have only served to demon- 
strate beyond the possibility of doubt, that you are an abject 
liar, and a vile, groveling, sordid, scurvy scoundrel, with the 
appetite of a sneak thief, and without the intelligence to compass 
its gratification. From richly merited punishment you are 
protected as is the skunk; your filth, however, shall not 
afford impunity to insolence as well as to swindling, perjury 
and calumny, and I thrust before your eyes the assurance 
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that every demand from you, similar to the one alluded to in 
the outset of this letter, will receive instant attention; ac- 
corded to it solely that an abominable nuisance may be abated. 
(Signed) “ JULIEN RANSONE.” 











“N.B. Should your courage prove to have been exhausted 
in the bullying of a preacher, I now notify you that it is my 
intention to distribute printed copies of this letter throughout 
this community and Montgomery, Alabama, where I am in- 
formed you may go, so that those who are thrown in associa- 
tion with you shall not be ignorant of your true character. 


(Signed) “J, R 











The defendant pleaded the general issue, and at some time 
during the trial, the record fails to disclose when, asked per- 
mission to amend the same by setting up the damages he had 
sustained by the act and conduct of the plaintiff. The amend- 
ment was not allowed, and the defendant excepted. 

The defendant also proposed to file an equitable plea, to 
the effect that, since the bringing of said action, the plaintiff 
made an unprovoked assault upon the defendant with the 
intent to murder him, and wounded him by several shots 
fired from a pistol, one striking him in the thigh and hip, and 
the other in the ankle, from which wounds he has been con- 
fined to his bed for the space of twelve months, is still unable 
to walk, and is apprehensive that he will be a cripple for life, 
to his damage, $50,000 00. That defendant prays that this 
amount may be set off against any damages which the plain- 
tiff may recover in his action, and that he may have judgment 
for the excess. That unless this is allowed, he will be reme- 
diless, on account of the non-residence and insolvéney of the 
plaintiff. 

The Court refused to allow said plea filed, and the defend- 
ant excepted. 

The plaintiff introduced evidence, showing that the paper 
set forth in his declaration was in the handwriting of the de- 
fendant, and its publication. 
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The defendant then filed the plea of justification, and intro- 
duced the following evidence : 

Ist. Bill in the case of Hope H. Christian vs. James B. 
Ransone, filed to October term, 1869, of Early Superior 
Court, setting up that the complainant paid to the defendant 
$1,000 00 in cash for lot seventy-four, in the sixteenth district 
of Early county ; that defendant executed and delivered his 
unconditional bond dated May 11th, 1863, to make titles to 
said lot on January Ist, 1864; that defendant had refused to 
make titles, and praying specific performance. 

2d. Answer of the defendant, denying that complainant 
had ever paid $1,000 00, or that he had ever given to him an 
unconditional bond to make titles to said lot on January Ist, 
1864. 

3d. John T. Clarke, who testified substantially as follows : 
Upon the trial of the above stated case, Christian testified 
that James B. Ransone owned lot seventy-four, and he desired 
to buy it to settle on; that James B. agreed that if he could 
induce Martha Stamper to sell him (James B.) lot eighty-five, 
he would sell to Christian lot seventy-four for $1,000 00 in 
cash ; that Stamper authorized Christian to make such ar- 
rangement; that Stamper had contracted for lot eighty-five 
with Mitchell, but had neither paid for it nor received titles ; 
that Stamper executed his bond to James B. to make titles to 
lot eighty-five, by January Ist, 1864, and delivered it to 
Christian to be carried to the obligee; that James B. re- 
quested and authorized Christian to pay Stamper $1,000 00 
for him as a part of the purchase money for eighty-five, and 
that he paid said sum as directed, and received Stamper’s bond 
to James B., and a written showing that he had made the afore- 
said payment ; that he (Christian) delivered said instruments 
to James B., and received from him his note for $1,000 00, 
payable to Stamper on January Ist, 1864, and his uncondi- 
tional bond to make titles to him (Christian) on the day last 
aforesaid ; that this bond sets forth the true contract between 
him and James B.; that he carried but one paper besides the 
bond from Stamper conditioned to make titles to lot eighty- 
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five to James B., to-wit: the aforesaid written showing, on 
the strength of which said James B. executed the bond to lot 
seventy-four to him. 

Witness does not remember that Christian made any expla- 
nation of said written showing upon that trial; he might 
have done so at the subsequent trial, at which there was a mate- 
rial difference in Christian’s testimony. At the time, witness, 
as attorney for James B. in the above stated case, examined 
Christian as to said written showing, he did not exhibit it 
until after the latter had testified as to its contents. He after- 
wards presented it to Christian, who identified it as the paper ; 
he declined to hand the paper to opposite counsel until he had 
tendered it in evidence. Christian was subsequently recalled, 
but he does not remember his making any explanation. 

4th. The written showing alluded to: 


“ Mr. James B. Ransone—Sir: From consultation and my 
own opinion, it will be well to give bond, as I have no deed. 


You can make Dr. Christian a deed or give him a bond to 
make titles when I make you a title to eighty-five. I make 
a bond to make titles when the note is due. You make and 
send bond by the Doctor. This 30th April, 1863. 

(Signed) “M. W. SraMPer.” 


5th. James B. Ransone testified as follows: Upon the trial 
of the case between witness and Christian, the latter testified 
that he had made an agreement with witness that if he would 
induce Stamper to sell lot eighty-five to witness for $2,000 00, 
that witness would sell lot seventy-four to Christian. Wit- 
ness states most positively that he never did make any such 
agreement with Christian, and he knows it. 

Christian swore that witness had authorized and requested 
him to pay to Stamper $1,000 00, which statement witness 
says is false; that he never requested Christian to pay any sum 
whatever to Stamper. 

Christian further testified, that when he carried Stamper’s 
bond to witness, he also delivered a written showing from 
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Stamper, to the effect that he (Christian) had paid Stamper 
$1,000 00 for witness, which statement witness says is false. 
Christian never did bring but one written paper from Stamper, 
which is the one exhibited and which contains no such state- 
ment. 

Christian also testified that the bond to lot seventy-four, 
which witness delivered to him, was absolute and uncondi- 
tional, and set forth the true terms of the contract. This 
statement is false. Christian came to witness some time in 
1863 and stated that Stamper had authorized him to exchange 
lot eighty-five for lot seventy-four, if witness would pay 
$1,000 00 to boot. Witness, thinking he could make better 
terms with Stamper, put Christian off. Christian informed 
him that Stamper had agreed to let him have lot seventy-four 
to settle on. The matter rested thus until Stamper came to 
see witness at his house. Stamper refused to take less, and 
witness agreed to the exchange upon the terms first proposed. 
Stamper stated that he had not paid Mitchell the purchase 
money for lot eighty-five, and could only give bond for titles. 
Witness stated that he was willing, upon the promise of 
Stamper to pay Mitchell soon, to exchange bonds, obligating 
each to make titles on January Ist, 1864, witness agreeing to 
give his note for $1,000 00, and his bond to make titles to 
Stamper to lot seventy-four, when he, Stamper, should make 
titles to witness to lot eighty-five. Stamper remarked that 
he preferred to consult counsel before he proceeded with the 
matter. Some time afterwards, Christian came to witness 
with a written paper from Stamper, which is in evidence, and 
a bond for titles to lot eighty-five. As this was the agree- 
ment witness had previously made, witness accepted the bond 
and proposed to make a bond to lot seventy-four, when Chris- 
tian said there was no witness and he would call again. About 
two weeks afterwards Christian returned, at which time wit- 
ness was lying on a couch sick with fever and in no condition 
to transact business. Witness is very aged. He told Chris- 
tian that he was unable to write a bond. Christian replied 
that he had brought a bond already prepared. He seemed to 
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have a good deal of solicitude and anxiety to have the bond 
then signed. Witness did not read the bond, but asked 
Christian if it was in accordance with the terms of the agree- 
ment made with Stamper? Christian replied that it was, and 
witness, trusting to his honor, signed the instrument. He 
did not see the bond from the time it was signed until he was 
sued upon it. It was not made in accordance with the terms 
of his contract with Stamper. 

6th. The defendant, Julien Ransone, testified substantially 
as follows: The written copies of the libel (introduced by the 
plaintiff for the purpose of showing publication) exhibited, he 
never saw or heard of before. He did not write or publish 
them, and scorns so low an act, and spurns with indignation 
every effort to raise a suspicion that he was the author of said 
written copies. Admits that he wrote the paper set forth in 
the declaration, but had no idea of writing or publishing a 
libel. His only intention was to force Christian to send him 
a challenge, and it was verbose to intensify the insult. He 
doubted Christian’s courage, and sent it by McIntosh to in- 
sure his getting it; hence, he requested McIntosh to see Chris- 
tian read it. 

7th. The bond from James B. Ransone to Hope H. Chris- 
tian, dated May 11th, 1863, binding him unconditionally to 
make titles to lot seventy-four, on January Ist, 1864, acknowl- 
edging the receipt of $1,000 00 in payment therefor. 

8th. Bond from Martin W. Stamper to James B. Ransone, 
dated April 28th, 1863, reciting the sale of lot eighty-five to 
Ransone for $2,000 00, $1,000 00 of which amount was un- 
paid, and obligating Stamper to execute a title to the same on 
January Ist, 1864, provided a note for the amount last afore- 
said was paid by Ransome by that time. 

9th. The plaintiff, Hope H. Christian, testified substan- 
tially as follows: He did not testify that James B. Ransone 
requested and authorized him to pay Stamper $1,000 00, but 
he stated that this was the general understanding of the par- 
ties. When Stamper was at the house of witness, he asked 
him to give him (witness) such a paper as would show that he 
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had arranged with him for said James B. for the $1,000 00. 
He went out to attend to domestic business, and when he re- 
turned he found the note alluded to lying on his table. He 
supposed that Stamper had done as he was requested. When 
he carried it to James B. Ransone, it was so badly written 
that it took both of them to read it. When witness was re- 
called on the first trial, he explained that it had been so long 
since he had seen the letter, he could not recollect what it 
contained, 

The jury returned a verdict for the plaintiff for $6,000 00. 
The defendant moved for a new trial upon the following 
grounds, to-wit: 

1st. Because the verdict was contrary to the law and the 
evidence. 

2d. Because the amount of damages was excessive, there 
being no allegation or proof of special damages. 

3d. Because the Court erred in charging the jury “that 
the filing of the plea of justification in this case, admitted the 
publication of the libel as alleged in the declaration.” 

4th. Because the Court erred in charging the jury “that 
if the plea of justification is not sustained, the plaintiff is en- 
titled to damages, the amount of which they were to determine 
from the proof,” there being no evidence as to any damages. 

5th. Because the Court erred in the following charge: “hat 
in this case, they (the jury) are not confined to actual dama- 
ges, but may take into consideration the nature of the libel, 
and the injury to the feelings and reputation of the plaintiff, 
and find in addition to the actual damages which may be 
proved, or even if no actual damage is proved, vindictive or 
exemplary damages, not only to compensate plaintiff for the 
injury to his feelings and reputation outside of any actual 
damage, but to deter the defendant from like wrongs,” in 
this, that the charge about actual damages misled the jury, 
as there was no actual damages alleged or proven, for that the 
additional damage cannot be given by a jury, either to de- 
ter a wrongdoer, or as a compensation for wounded feelings, 
unless the proof shows aggravating circumstances either in 
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the act or intention. Said charge being further illegal in 
this, that vindictive or exemplary damages can only be re- 
covered when the entire injury is to the peace, happiness or 
feelings of the plaintiff, the only guide being the enlightened 
consciences of impartial jurors, in connection with which the 
worldly circumstances of the parties should be weighed, of 
which circumstances there was no proof, and therefore, said 
charge should not have been given. 

6th. Because the Court erred in charging the jury, “that 
if they believed from the evidence, that in addition to the 
writing and publication of the libel, the avowed object of the 
defendant was to provoke a challenge and fighting, such be- 
ing a violation of law, should not be considered in mitigation, 
but in aggravation of the offense.” 

7th. Because the Court erred in charging the jury, “ that 
if the plea of justification is filed and is not made out, the 
filing is an aggravation of the libel, and if the jury find for 
the plaintiff, they have the right to take into consideration 
the filing of the plea, and may, if they see proper, and in fact, 
they are bound to increase the damages by reason of the filing 
of the plea, if not sustained.” 

8th. Because the Court erred in refusing to allow defend-' 
ant’s counsel to prove by James B. Ransone, that Hope H. 
Christian had never called upon him to comply with the obli- 
gation and make titles to lot seventy-four, as set forth in the 
bond for titles from said Ransone to said Christian, but, on 
the contrary, had stated to him that he was trying to induce 
Stamper to comply with his contract, so that both parties 
could obtain titles. 

9th. Because the Court erred in refusing to allow the de- 
fendant to show that the bond from James B. Ransone to 
Christian was transferred the day after its execution to one 
Benjamin Fryer, by a written transfer upon its back, which 
said transfer was concealed from view by a number of rev- 
enue stamps, 

(NoTrE To THIS GROUND.) “The Court refused to permit 
the bond to be defaced for this purpose. The counsel for de- 
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fendant stated that such transfer was on the bond, but it did 
not appear as the bond was then shown.” 

10th. Because the Court erred in refusing to allow the de- 
fendant to amend his pleadings, and to file an equitable plea 
of set-off, as above set forth. 

The motion was overruled and the defendant excepted, upon 
each of the grounds aforesaid. 


FLEMMING & RUTHERFORD, for plaintiff in error. 


A. Hoop; I. E. Bowser; T. F. Jones; H. & I. L. Frei- 
DER; R. H. PowE tt, for defendant. 


McCay, Judge. 


Were we perfectly satisfied with the rulings of the Court 
on the trial of this case, and with his charge to the jury, we 
should not interfere with the verdict. Our Code, (1873,) sec- 
tions 2947, 3067, gives, in express terms, to the jury large 
discretion in such cases, and the Courts ought not to interfere 
with the finding, unless it be so grossly contrary to what is 
proper as to leave the impression that there was undue bias, 

* prejudice or mistake. But for this very reason it should ap- 
pear that there was no error in the Court calculated to affect 
the verdict. 

In ordinary cases, when the verdict is for the plaintiff or 
defendant, if there be an error, and the evidence is so strongly 
with the verdict that the result must have been the same, even 
had there been no error, it is mere play to send the case back on 
a theoretical mistake of the Judge. But when the amount of 
the verdict is a matter to be measured by the enlightened con- 
science of a jury, then it is of the utmost importance that the 
jury shall not have been in the least misled as to the princi- 
ples upon which their verdict is to be founded, or any evi- 
dence excluded which may have affected the final decision. 
In this case, the defendant pleaded justification. If this plea 
was not fully made out, the plaintiff was entitled to a verdict. 
But the amount of that verdict is a thing to be settled by the 





ATLANTA, JULY TERM, 1873. 503 


Ransone vs. Christian. 


jury, according to the evidence and to the nature of the case. 
It is manifest that in doing this, they ought to have every 
fact before them calculated to inform their consciences, and 
that there be no illegal instruction as their guide. If there 
be error in the Court in these particulars, who can say how 
largely this error may have influenced the amount of the ver- 
dict? We think there was error in excluding the proof that 
Christian had not, from the date of the bond, May 11th, 1863, 
until the fall of 1869, called upon the maker of it for a title, 
and that he had informed Mr. James B. Ransone that he was 
trying to induce Stamper to pay for lot eighty-five, so that all 
parties could get their titles. 

The point of the charge of perjury was, that Christian swore 
that the bond of James B. Ransone to lot seventy-four con- 
‘ tained the true contract between the parties, and that this was 
not true. Now any act or saying of Christian going to show 
that this was not the true contract, was, as we think, material 
to the issue. Was not the fact that Christian quietly stood 
by for six years and did not demand of James B. Ransone a 
title in pursuance of the bond, a circumstance of considerable 
weight in favor of old Mr. Ransone’s statement? Was not | 
the fact (if it was true) that Christian had said he was trying 
to get Stamper to pay for lot eighty-four so that all parties 
could have their titles made, also a circumstance going to show 
that the true contract was that Ransone’s making a title was to 
depend on his getting a title from Stamper to the other lot? 
Christian’s delay in demanding the title is, unless explained, 
inconsistent with the idea that the bond of Ransone was ab- 
solute. It was one of the issues whether that bond spoke the 
truth, nay, that was almost the sole issue in this case, as well 
as in the equity case, and these circumstances were material, as 
they tended to show that Christian had acted and talked as 
though Ransone’s story was the truth, and the bond not 
the truth. Nor does it make any difference that these facts 
were proposed to be proven by Ransone; it does not appear 
that it was or is one of the issues whether these facts were 
true. Perhaps Christian did not, at the trial of the equity 
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case, deny them. Nor does there seem any reason why Ran- 
sone might not prove these circumstances as well as the other 
facts, even if Christian did deny them. 

We think there was error in ruling out this testimony. 
We think the same as to the entry on the bond. The paper 
had ceased to be any longer an existing obligation. The de- 
cree in the equity case had made it the property of Ransone, and 
he had the right to mutilate or destroy it if he saw fit. If 
the bond was in fact transferred, this was a circumstance con- 
tradicting to some extent Christian’s statement of his anxiety 
to get the land in 1864 to build on, and stands on the same 
footing as his delay to ask for the deed and his efforts to get 
Stamper to comply with his bond, so that he might get a deed. 

We are inclined to think that, under our law, the plea of 
justification admits all the charges in the declaration, as to 
not only the fact but the manner of publication. The lan- 
guage of the Code is very broad: Code of 1868, section 2996. 
“By such plea he admits the act to be done.” The act and 
the manner of it are difficult to separate. If the plaintiff is 
still to prove the mode of publication, he gains very little by 
the plea, whilst he loses the privileges of one holding the 
affirmative of the issue. 

Punitive damages are only to he given if there be circum- 
stances of aggravation. Whether there be such circumstances 
or not, is a question for the jury, and not the Court. Even 
if there be a plea of justification, it is for the jury to say 
whether there are circumstances of aggravation; that is, 
whether the admitted facts are of such a character as to con- 
stitute matter requiring punitive damages. It may be that 
the Judge, in using the words “in this case,” only intended 
to say, “in the case I have supposed ;” but the language is 
very fairly susceptible of being understood as meaning by 
“this case,” the case on trial, and was calculated to mislead 
the jury. Whether the case was a tort attended with aggra- 
vating circumstances, was a question for the jury alone under 
the proof, and it was not proper for the Judge to say to them 
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that in “this case” it was their right to give punitive 
damages. 

The filing of a plea of justification may, if it be not sus- 
tained by the proof, be a circumstance of aggravation, but we 
think it was error in the Court to tell the jury that it must be 
so considered by them. All that it was in the province of 
the Court to say on the subject, was to tell them that the 
filing of the plea, if the proof failed to sustain it, was a matter 
which the law authorized them to consider as an aggravation. 
But it is for the jury, under all the facts of the case, to say if 
the plea shall have that effect. It may be that the plaintiff’s 
conduct has been such as, whilst it does not completely justify 
the charge made by the defendant, does yet greatly mitigate 
and excuse it. The jury may not be quite satisfied that the 
charge is true, and yet they may feel, from the evidence, that 
the plaintiff ought not to be considered as grossly in the 
wrong in making it. In other words, the facts as proven, 
may show mitigating circumstances as to the act of filing the 
plea, and the jury may take them into consideration notwith- 
standing the plea of justification on this question of aggrava- 
tion. > 

Section 3261 of the Code of 1873 is as follows: “All claims 
arising ex contractu between the same parties may be joined 
in the same action, and all claims arising ex delicto may in 
like manner be joined. The defendant may also set up asa 
defense all claims against the plaintiff of a similar nature with 
the plaintiff’s demand.” 

It is impossible to escape from the conclusion that by claims 
of a similar nature with the plaintiff’s demand, is meant 
claims arising ex delicto or ex contractu, accordingly as the 
demand of the plaintiff is ex contractu or ex delicto. 

We are free to say that this seems to us to be a very start- 
ling provision of the Code, and one which a common law 
lawyer must read with astonishment, especially when it is re- 
membered that in this State special pleading is abolished and 
a case goes to the jury on the declaration and pleas, But, ita 


VoL. x11x. 82, 
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lex scripta est, and we have nothing to do but to enforce it as 
best we may. 

If one tort may be set off against another, we see no reason 
why an assault and battery may not be set off against a libel, 
as one libel against another. We can see how an attempt to 
do either may involve very complicated inquiries before a 
jury. But that is a characteristic of our whole system of 
pleading, and is, perhaps, no greater evil in the trial of an ac- 
tion ex delicto than in the trial of an action ex contractu. In 
an action on a bond, the defendant may plead an open ac- 
count as an off-set; nay, he may set up a balance due on the 
settlement of a partnership, and force an investigation of great 
complication. 

Judgment reversed. 


THE SAVANNAH AND CHARLESTON RAILROAD CoMPANY, 
plaintiff in error, vs. DANIEL CALLAHAN, defendant in error’ 


1. The Act of 1869, so far as it may be a as a legislative inter- 
pretation of the meaning of the Constitution, only gives a summary 
remedy for the enforcement of mechanics’ and laborers’ liens upon the 
property of their employers, when the debt is due for the labor actu- 
ally performed by them, and for the materials furnished, with which 
and upon which the labor has been performed. 

2. Though contractors may be mechanics, yet this fact does not entitle 
them to the benefit of the provisions of the Act of 1869, if the work 
is done by them as contractors, through the labor of others employed 
by them for that purpose. 


Mechanics’ and laborers’ lien. Contractors. Before Judge 
Scutey. Chatham Superior Court. May Adjourned Term, 
1872. 


McDowell & Callahan instituted proceedings against the 
Savannah and Charleston Railroad Company to foreclose a 
mechanics’ and laborers’ lien for $26,326 38. The execution 
issued thereon was levied upon the property of the defendant. 
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A counter-affidavit was filed and the property replevied. 
Pending the litigation the death of McDowell was suggested, 
and the cause ordered to proceed in the name of Callahan, as 
surviving partner. 

For the remaining facts, see the decision. 


Jackson, Lawton & BastnceEr, for plaintiff in error. 

We understand this Court to have established the rule that 
the “ mechanics and laborers,” to whom a lien is given by 
the 30th section of Article I. of the Constitution, and by 
the Act of 1869 in pursuance thereof, must be those who 
perform labor in their own persons—with their own hands— 
or who, in so performing labor, furnish materials for the 
work: 44 Georgia Reports, 306; 45 Ibid., 561; 46 Ibid., 
112, 466-8 ; 27 Missouri, 39. 

And the evidence for the plaintiff below—the admissions 
of Callahan himself—showed conclusively that neither he, 
nor McDowell, nor any other person interested as a con- 
tractor, performed labor according to the construction of the 
Constitution and Act of 1869, adopted by this Court. 

The view of the lien taken by this Court seems to have 
had the assent of the General Assembly in later legislation : 
Acts of 1872, pam. 47; Acts of 1873, pam. 42. 


Harrripce & CuHIsom, for defendant. 

The Constitution gives the lien to two classes, viz: me- 
chanies as a class and laborersasaclass, An overseer, though 
not a mechanic, is entitled to the lien if he works by the day: 
Rust, Johnson & Co. vs. Rebecca Billingslea e¢ al; 44 Ga., 
308. 

A mechanie who performs labor and furnishes materials, 
has a lien, although a vender of machinery has not: R. H. 
Footman, assignee, vs. Pussy, Jones & Co., 45 Ga., 563. 

That two classes were intended, is also shown by another 
provision of the Constitution, providing that laborers on a 
railroad are protected in their lien even against the claims of 
the State. This provision also recognizes that the lien at- 
taches to a railroad: New Code, section 5068. 
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The lien is not given to the mechanic alone who does the 
manual work and labor unassisted. If this were true, it would 
have been unnecessary to name them, because the term la- 
borer would have embraced them. The mechanic has the lien 
not only for his own labor, but for the labor performed by 
others under him, and for the material furnished. 

When the Constitution was adopted, Irwin’s Revised Code 
was also adopted: New Code, section 5145. 

When the framers of the Constitution used the term me- 
chanic, it is reasonable to suppose that they meant such me- 
chanies as had already been the subject of legislation and 
mentioned in that body of laws known as Irwin’s Revised 
Code. Who were they ? 

All mechanics * * *_ shall have a lien on every huuse 
or other property * * * for work done or material fur- 
nished. * * * Irwin’s Revised Code, section 1959. 

Was it the intention of that Act to give a lien to such me- 
chanics only who built a house with their own hands unas- 
sisted ? These mechanics were expected to be contractors: 
lrwin’s Revised ‘Code, section 1963. 

All mechanics shall have a lien on all personal property 
manufactured or repaired by them, to the extent of the work 
done and materials furnished, but such lien shall cease on de- 
livery: Irwin’s Revised Code, sec. 1967. 

If the owner of the property in such case should refuse to 
pay and the mechanic to deliver, could his possessory lien, or 
right to detain, be defeated by proof that the foreman of his 
shop did the work ? 

Again, all accounts of merchants, tradesmen and mechanics, 
which, by custom, become due at the end of the year, bear in- 
terest from that time upon the amount actually due, whenever 
ascertained: Irwin’s Revised Code, sec. 2031. 

The mechanic, then, meant by the Code in force before and 
at the time of the adoption of the Constitution, was one who 
did work or performed labor, either individually or by his 
agents and servants. He was not considered a day laborer, 
merely; he was treated as a contractor, and his accounts were 
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placed upon a footing with those of merchants, tradesmen and 
others; they were not due and payable daily. The policy of 
the State seems to have been two-fold: first, to encourage me- 
chanical skill and talent, and secondly, to secure to the laborer 
his wages. 

If, then, the term mechanic, as used in the Constitution, has 
the same meaning as in the Code, for what does the Constitu- 
tion give the lien? It is certainly for labor performed by 
him, his agents or servants, o7 for materials furnished. He 
may have the lien for the labor alone, or the materials fur- 
nished, or for both. In the case of R. H. Footman, assignee, 
vs. Pussy, Jones & Company, this Court alluding to the con- 
stitutional lien quoted from the Act of 1869, page 135, in 
which the word and is used instead of or. The constitutional 
reading must control and construe the Act. If, then, the tes- 
timony disclosed the facts, as stated in the affidavit, that Cal- 
Jahan & McDowell were both of them practical mechanics, 
bridge builders, and as such, became railroad contractors, and 
as such, performed labor, either individually or through their 
servants and agents, or furnished materials, according to this 
contract with defendant, in the construction of the railroad 
which they were engaged to build, the Court did not err in 
refusing to dismiss plaintiffs’ case, and in allowing the jury to 
pass upon these facts. Others may have been interested, but 
it appears from the contract that the defendant contracted with 
the mechanies only, and relied upon their skill and ability. 


Warner, Chief Justice. 


On the 10th day of May, 1869, the plaintiffs made a writ- 
ten contract with the defendant to construct, in a substantial 
and workmanlike manner, all that portion of the defendant’s 
railroad from the west end of Coosawhatchie trestle to its junc- 
tion with the Central Railroad in Georgia, including the con- 
struction of a bridge over the Savannah river, and to furnish 
all necessary materials for the construction of said road and 
bridge, in accordance with the specifications contained in said 
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contract, and on the full and faithful completion of said con- 
tract by the plaintiffs as specified therein, the defendant cove- 
nanted to pay them therefor the sum of $475,000 00 in its 
first mortgage seven per cent. bonds. The road to be con- 
structed was part in South Carolina and part of it in Georgia. 
The plaintiffs, on the 2d day of April, 1870, foreclosed a 
mechanics’ and Jaborers’ lien for the sum of $26,336 38, 
which they claimed to be due them by the defendant under 
said contract, an execution issued, and was levied on the 
defendant’s railroad and bridge in this State. The defendant 
filed a counter-affidavit, denying that the plaintiffs had any 
lien as mechanics or laborers in contemplation of the law, but 
were contractors, and also denied its indebtedness to the plain- 
tiffs. On the trial of the issue thus formed, in the Superior 
Court, after hearing the evidence for the plaintiffs, the defend- 
ant made a motion to dismiss the proceedings, on the ground 
that it appeared from the plaintiffs’ own showing that they 
were not mechanics and laborers in constructing the railroad 
and bridge for defendant, but were contractors only, employ- 
ing others as the actual laborers to do the work under their 
direction, and, therefore, were not entitled to the lien claimed, 
and also moved to dismiss the proceedings on other grounds. 
The motion to dismiss the proceedings was overruled by the 
Court. The trial then proceeded, and after hearing the de- 
fendant’s evidence, and the charge of the Court, the jury 
found a verdict for the plaintiffs for $20,000 00. A motion 
was made for a new trial, on the ground that the Court erred 
in overruling the motion to dismiss the proceedings, and on 
various other grounds as set forth in the record, all of which 
were overruled, and the defendant excepted. 

1. The main and controlling question in this case is, whether 
the plaintiffs had a mechanics’ and laborers’ lien on the prop- 
erty of the defendant which could be foreclosed and enforced 
by the summary remedy, as provided for in the Act of 1869, 
to carry into effect that provision of the Constitution of 1868 
upon the subject of the lien of laborers and mechanics. The 
Constitution only declares that mechanics and laborers shal! 
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have liens upon the property of their employers for labor per- 
formed or materials furnished, and left it to the Legislature 
to provide for the summary enforcement of the same. This 
clause of the Constitution could not have been enforced by the 
summary remedy now claimed by the plaintiffs, but for the 
Act of 1869. The terms laborer and mechanic, as employed 
in the Constitution and in the Act of 1869, must be presumed 
to have been employed in the ordinary sense and meaning of 
those words. Who isa mechanic? A mechanic is a person 
whose occupation is to construct machines, or goods, wares, 
instruments, furniture and the like. Who isa laborer? A 
laborer is one who labors in a toilsome occupation, a man who 
does work that requires little skill, as distinguished from an 
artisan. Such is the definition given by Webster of the words 
“mechanic” and “laborer.” A “builder” is defined by the 
same author to be one who builds, one whose occupation it is 
to build, an architect, a shipwright, a mason, ete. If we 
strictly construe the word “mechanics” as used in the Consti- 
tution, it may well be doubted whether the lien created in 
their favor upon the property of their employers for labor 
performed, or for materials furnished, was intended to em- 
brace any other property than such as was repaired, or mainly 
constructed by their labor, with materials furnished by the 
mechanic in the exercise of his trade and calling. But be 
that as it may, it is very clear, we think, that the Act of 1869, 
so far as it may be considered as a legislative interpretation of 
the meaning of the Constitution, only gives a summary rem- 
edy for the enforcement of mechanics’ and laborers’ liens upon 
the property of their employers when the debt is due for the 
labor actually performed by them, and the materials furnished 
by them, with which, and upon which, the labor has been 
performed for the benefit of the employer. Laborers and 
mechanics shall have a lien upon the property of their em- 
ployers for labor performed and for materials furnished, is the 
language of the Act. For labor performed by whom? By 
the mechanic who claims the lien, and has furnished the ma- 
terials with which he has performed the labor for the benefit 
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of his employer, and noé for labor performed by other persons. 
The lien is given to secure the debt due to the laborer or me- 
chanic for his own labor and materials furnished by him in the 
performance of the labor for which the debt is due. At the 
time of the passage of the Act of 1869, all mechanics who 
had taken no personal security therefor, had a lien on every 
house, or other property, and the premises to which it was 
attached, for work done or materials furnished in building or 
repairing such house, or other property, of superior dignity 
to any other incumbrance, when recorded, as prescribed by 
the Code, and could enforce the collection of the debt due 
them by suit, in the manner as provided thereby : Code, secs, 
1959 to 1964, inclusive. The mechanics’ lien for labor per- 
formed and materials furnished, contemplated by the Act of 
1869, was obviously intended for a different class of mechan- 
ics’ liens than those already provided for, to-wit: that class 
where the mechanic actually performed the manual labor for 
their employers, and furnished the materials on which that 
labor was performed for the benefit of their employers, and 
not where the mechanic was a contractor only, and not a labor- 
ing mechanic. The Act of 1869 was intended to give me- 
chanics a lien for the labor actually performed by them, and 
for materials furnished in the performance of such labor. 

2. It appears from the evidence in this case that the plain- 
tiffs were railroad contractors, and in that capacity made the 
contract with the defendant set forth in the record. It is true 
the evidence shows that both the plaintiffs were mechanics, 
but mechanics can be contractors as well as those who are not 
mechanics. The contract was not made with them as me- 
chanics who were to perform the labor themselves, and there 
is no pretense that they have done so. 

One of the plaintiffs stated that although he did not labor 
every day, he did as he always had been doing ever since he 
had been building railroads, he taught others how to do it; 
he very often took hold of a shovel and showed a man how to 
shovel earth—often a wheel-barrow to show them, and would 
take an auger or a cross-cut saw and lay out trestle timber, 
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and the other plaintiff was overseeing, and did just as he did. 
It is very apparent from the contract itself, and the evidence 
of the plaintiffs, that the debt claimed to be due them by the 
defendant was not a debt due for labor performed by them 
and materials furnished as mechanics, for which they had a 
lien that could be foreclosed and enforced against the prop- 
erty of the defendant in the summary manner as provided by 
the Act of 1869, the debt claimed to be due them by the de- 
fendant was a debt due them as contractors and not a debt 
due them as mechanics for labor performed by them as such, 
and materials furnished, as contemplated by the Act of 1869, 
and it would be a gross perversion of the terms and meaning 
of that Act so to construe it. By the terms of the contract 
made with the defendant the plaintiffs were to receive, at 
stated periods, its first mortgage bonds for what might be due. 
them, and the evidence shows that they have already received 
a large amount of the defendant’s bonds and negotiated them 
on the faith of the lien created thereby on the defendant’s 
road, and now seek to enforce a mechanics’ and laborers’ lien 
under the Act of 1869, of superior dignity to all other liens, 
sell the defendant’s road, or so much thereof as is in this 
State, and thus defeat the lien of the mortgage bonds thereon, 
which they have received and negotiated to bona fide pur- 
chasers thereof. That is the plaintiff’s case as made \by the 
record before us, and the facts therein contained will furnish 
the best commentary on the entire transaction. The plain- 
tiffs, when they made the contract to build the defendant’s 
road, did not rely on the mechanics’ and laborers’ lien for 
labor performed and materials furnished by them as provided 
for by the Act of 1869, but on the contrary expressly stipu- 
lated in their contract that the debt due by the defendant to 
them by the terms of that contract, should be paid in the first 
mortgage bonds of the defendant on its road ; that was the 
lien the plaintiffs expressly contracted for, to secure the pay- 
ment of the debt due by the defendant to them; and being 
contractors and not laborers, as contemplated by the Act of 
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1869, they are bound by their bargain as stipulated in their 
contract. 

The motion to dismiss the proceedings after the introduc- 
tion of the plaintiff’s evidence, was in the nature of a demur- 
rer to the sufficiency of that evidence, under the law, to have 
authorized the summary proceeding against the property of 
the defendant, which had been instituted by the plaintiffs for 
the collection of the debt alleged to be due them by the de- 
fendant. In our judgment, the Court erred in overruling 
the defendant’s motion to dismiss the proceedings. The view 
which we have taken of this branch of the case will finally 
dispose of it, and, therefore, it is unnecessary to notice the other 
points made on the argument. 

Let the judgment of the Court below be reversed. 


Lorenzo D. Monroe, plaintiff in error, vs. JAMes A. Fos- 
TER, defendant in error. 


Where A approached B for the loan of money, offering a mortgage upon 
property to secure the repayment, and B declined, but said that A 
could get the money if he would deed him the property, and A made 
an absolute deed, taking B's bond to deliver back the deed on the pay- 
ment by A of a sum which was just the amount of the money got by 
A with a certain amount per month rent, and the possession was not 
changed in fact, nor the deed recorded : 

Held, That whether the transaction was a sale with a right in the vendor 
to repurchase, or whether the whole was a ruse devised to evade the 
usury laws and to take a security for the loan of money, was a question 
of fact for the jury, and the jury having, under the evidence, decreed 
the cancellation of the deed on the payment of the amount due, the 
verdict ought, under the evidence in the record, to stand. 


Mortgage. Deed. Usury. Before Judge HARRELL, Ran- 
dolph Superior Court. November Term, 1873. 


Foster filed his bill against Monroe, making substantially 


the following case: 
On December 31st, 1869, it was agreed between the com- 
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plainant and the defendant, that in consideration of the latter 
allowing a delay in the payment of $200 00, which he had 
previously loaned to the complainant, and to secure which 
complainant had executed a deed to him to a certain lot in 
the city of Cuthbert, and in consideration of the further ad- 
vance of $800 00, the entire sum of $1,000 00, to become due 
on December 30th, 1870, complainant contracted that he 
would pay to defendant two and one-half per cent. per month 
as interest on the amount aforesaid for the year 1870. To 
secure the repayment of said sum of $1,000 00, with the usu- 
rious interest aforesaid, complainant conveyed by deed two 
other lots to said defendant, taking from the latter a bond to 
deliver up to complainant the deeds aforesaid upon the pay- 
ment of the said sum of $1,000 00, and $25 00 per month as 
rent, for the year 1870, by the last day of said year, said bond 
to be void upon a failure to pay at the time specified. The 
two lots above mentioned are of the value of $3,000 00. The 
$25 00 termed rent is merely usurious interest. The whole 
transaction was simply a loan of $1,000 00 at two and one- 
half per cent. per month, but covered up under the forms 
aforesaid to evade the usury laws of this State. On January 
Ist, 1871, it was agreed between complainant and said defend- 
ant that the time of payment specified in said bond should be 
extended for another year upon thesame terms. He has paid 
to said defendant $25 00 per month for the year 1870, and 
for eleven months of the year 1871, making in all $575 00 
for the use of said $1,000 00. 4 

The bill sets out numerous loans on the part of the defend- 
ant to the complainant at usurious rates of interest, and by a 
calculation seeks to show that the defendant had received in 
all $555 33 above the legal interest which should be ered- 
ited on said $1,000 00. 

Complainant tenders the balance due, after allowing the 
aforesaid credit, and prays that the deeds aforesaid may be 
decreed to be delivered up to be canceled, and that the de- 
fendant and the sheriff of Randolph county may be enjoined 
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from ejecting complainant from the possession of said city lots 
until a decree is rendered in this case. 

The answer of the defendant denied that the deeds set forth 
in the bill were executed as security for money loaned, but 
asserts on the contrary, that the defendant expressly declined 
to lend any money to the defendant at the times said convey- 
ances were made and delivered, and also declined to accept a 
mortgage on the property described in said deeds as security ; 
that the deeds aforesaid, together with the bond executed by 
the defendant, express the precise contract that was entered 
into ; denies that the two lots aforesaid were worth $3,000 00, 
as charged in the bill, and asserts them to be worth but 
$1,500 00; denies every allegation in the bill tending to 
show that the deeds and bond aforesaid were made to evade 
the usury laws, and that the monthly payments called rent 
were in fact usury. 

The complainant, by his own evidence, and other witnesses, 
supported the allegations of his bill. He admitted that the 
defendant refused to lend him money or to take a mortgage as 
security, but asserted that the defendant, at the same time, 
stated that he could get the funds he wished if he would deed 
to him his lands, with the privilege of redeeming, in the mean- 
time paying the rent therefor, as set forth in the bill. 

The defendant testified substantially as set forth in his an- 
swer. He was corroborated by James M. Brooks as to the 
value of the two lots. 

The following verdict was returned: “ We, the jury, find a 
decree that the deeds from J. A. Foster to L. D. Monroe, 
dated 21st July, 1869, and December 30th, 1869, respectively, 
with the bond of L. D. Monroe to J. A. Foster, dated 30th 
December, 1869, be delivered up to be canceled, and that L. D. 
Monroe recover of J. A. Foster the sum of $625 65, to 
to be recovered, if not voluntarily paid by the said Foster, 
out of the lots mentioned in said deeds.” 

The defendant moved for a new trial upon numerous 
grounds, and amongst them, because the verdict was con- 











ATLANTA, JULY TERM, 1873. 517 


Monroe vs. Foster. 







trary to the law and the evidence. The motion was over- 
ruled, and the defendant excepted. 










A. Hoop; E. G. Ratrorp; L. D. Monrog, for plaintiff 
in error. 

1st. There is no allegation of fraud, accident or mistake in 
making the deeds; they were all written by the complainant, 
and hence understood by him: Miller e al. vs. Cotton et al., 
5 Ga., 341. 

2d. When a borrower files his bill in equity to be relieved 
against a usurious contract, the Court refuses relief, except 
upon the terms of his paying up the principal sum due and 
legal interest, notwithstanding the law may have declared the 
contract void: 10 Ga., 389; 4 Tbid., 221; 9 Tbid., 148, (5;) 
5 Johns. Chancery Reports, 137; 1 Fonb., (6) 1, chap. 1, sec. 
3; 4 Band., 415. 

3d. A complainant in equity, who relies for relief upon a 
tender, must allege all the facts substantially which are neces- 
sary in pleading a tender at law: 10 Ga., 127; 34 Lbid., 555. 

4th. At law, a party must allege an offer to pay, uncondi- 
tionally; that he is still ready to pay, and has always been 
ready to pay, and must do this in equity: 10 Ga., 127; 34 
Thid., 555; 24 Ibid., 211, 475; 1 Selwyn’s Nisi Prius, (4th 
ed.) 140—and must be paid into Court when demanded. 

5th. The true rule to determine whether the instrument of 
writing executed by Monroe and Foster make a mortgage or 
a conditional sale is, if the relation of debtor and creditor re- 
main and a debt still subsists, it is a mortgage, but if the debt 
is extinguished by the agreement of the parties, or the money 
advanced was not a loan, and the grantee has the privilege of 
refunding, if he pleases, by a given time, and thereby entitling 
himself to a conveyance, it is a conditional sale: Galt vs. 
Jackson, 9 Ga., 151; 4 Kent, side page, 145, and note, and 
authorities there cited ; 7 Cranch, 218; U.S. Condensed Re- 
ports, 479; Conways, ex’r, vs. Alexander; 9 Ala., 24; 8 Ibid., 
807; 40 Ga., 39; 32 Ibid., 633; 30 Ibid., 121; 8 Greenleaf’s 
Reports, 246; French vs. Sturdvant, 7 Conn., 143; Hill- 
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house vs, Dunning, 1 Hilliard on Mortgages, 63. Suppose 
the houses had been destroyed, thereby greatly reducing the 
value of the lots below the money advanced, whose loss would 
it have been? Foster then refusing to pay the money, could 
Monroe have enforced a demand against him? Was there a 
subsisting debt due by Foster to Monroe, that he could have 
enforced ? 
6th. To show that a deed absolute in form, is in fact a 
mortgage, it must appear that all the parties to it considered 
it such, and it is not sufficient that the party executing it con- 
sidered it such: 9 Miss., 201, : 
7th. To constitute a mortgage in Georgia, certain things 
are absolutely necessary. It must clearly indicate the creation 
of a lien, specify the debt to secure which it is given, and the 
property upon which it is to take effect: Code, sec. 1945; also 
see decision of last term. These requisites arise in Georgia 
because of our statute, that a mortgage is but the security for 
a debt. Neither the papers in this case nor the evidence, 
clearly indicate the creation of a lien, nor specify the debt: 
Burnsides vs. Bird Terry et al., July term, 1872. If the 
Court thinks substantial justice done, we ask the decree be so 
moulded as to require the money paid into Court at once, or 
other direction that will secure Monroe in his money: Borum 
vs. Thweatt, January term, 1872. 
8th. The intention of parties may differ among themselves; 
in such case, the meaning placed on the contract by one party 
and known to be thus understood by the other party, at the 
time, shall be held as the true meaning: Code, sec. 2714; see, 
also, 2713 and 2715. 


Worritt & CHASTAIN, for defendant. 







McCay, Judge. 


We recognize fully the rule that if there be, in fact, a sale 
with an option in the seller to rebuy for a fixed sum at a fixed 
time, the transaction is a conditional sale and not a mortgage, 
and there is no equity of redemption after the day fixed for 
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the repurchase has passed. See the case of Steadman vs. 
Spence, at the last term of this Court. But it is perfectly 
settled, that it is a question of fact for the Chancellor, or, in 
this State, for a jury to determine what was the true intent of 
the parties, and that no mere words, whether in parol or in 
writing, are conclusive. The whole transaction is to be looked 
to, and if, upon the whole, it appear that the loan of money 
and security for its repayment was, in truth, the purpose and 
intent of the parties, it will be treated as such, notwithstand- 
ing very strong language may be used at the time to give it 
a different appearance. 

We do not think the evidence in this case is so strong in 
favor of a conditional sale, as to make the verdict illegal. 
True, the furnisher of the money did say he would not loan 
money, and the papers are careful to give the transaction the 
appearance of asale. But if all the circumstances are looked 
to, it will, we think, be ascertained that the jury have found 
about right. It seems that Foster went to Monroe for money 
and offered a mortgage. Monroe replied he would have noth- 
ing to do with mortgages, but Foster could get the money if 
he would deed him his land. No price was agreed on, no 
sale was negotiated. A deed was made out and signed and 
delivered, and a bond taken not to make titles, but to redeliver 
the deed when the money was paid with the rent. The deed 
was not recorded, possession was not, in fact, changed. There 
seems to have been several transactions of this sort, in each of 
which Foster paid the money and the parties stood as before. 

Again, Foster wants money, and the same thing is done. 
He fails to pay, and another year is given. It appears, too, 
that the property is or was, at the time, worth over double 
the amount of money advanced. Here are several of the 
marks Jaid down in the books by which to distinguish a loan 
from a sale, and we are not surprised that the jury considered 
the transaction a loan, and the papers a mere scheme to hide 
the usury and put the borrower on such close terms as that 
he would be most sure to pay. True, the defendant took no 
note, but haying the deed and the other only his bond in 
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which the amount was fixed, he needed none. Asa matter 
of course, if it was a loan in fact, Foster owed the money, 
and it was just as much in the defendant’s power to explain 
and insist on it, as a debt, as in Foster’s. If it was a debt at 
the call of Foster, it was also a debt at the call of Monroe. 
Were it Foster denying the debt and insisting on the sale, 
there would, perhaps, be different evidence. Monroe could 
doubtless show many admissions by Foster that it was a debt. 

Upon the whole, as we have said, we do not feel author- 
ized to interfere with the verdict. There is enough evidence 
to justify it, and in such cases, where the intent is the main 
issue, the verdict of a jury is an eminently proper finality of a 
dispute. 

Judgment affirmed. 


GueErry, Oatis & Company ef al., plaintiffs in error, vs. 
Mary M. Brown, defendant in error. 


The testimony of a witness was taken by interrogatories. When the 
case was tried, the witness being present, was introduced and exam- 
ined orally. On a subsequent trial of the same case, the witness then 
being absent, his depositions were read. The adverse party was al- 
lowed to prove, by way of impeachment, that the evidence of the 
witness, when examined in Court on the first trial, was different from 
his testimony as it appeared in the interrogatories. The defendant, in 
whose behalf the interrogatories were read, had testified on the trial 
that the witness had stated to him what was substantially the same as 
was proven by the impeaching witness : 

Held, That the admission of the testimony is no ground for a new trial. 


Evidence. Impeachment of witness. Before Judge Har- 
RELL, Quitman Superior Court. May Term, 1872. 


Mary M. Brown brought complaint against Guerry, Oatis 
& Company, and Theodore L. Guerry and William Harrison, 
as executors of James Harrison, deceased, upon the following 


note: 
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“$3,060 00. One month after date we promise to pay Mrs. 
M. M. Brown, or bearer, three thousand and sixty dollars, 
value received. 29th January, 1867. 

(Signed) “ GUERRY, OaTis & CoMPANY, 
“ JAMES HARRISON.” 


Credits. “ Received, 28th October, 1867, on the within 
note, $500 00.” 


“ Received on the within note $134 69, January 1st, 1868.” 


The pleas and evidence are necessary to an understanding 
of the decision, as the ground of error appears fully in the 
motion for a new trial. 

The jury returned a verdict for the plaintiff. The defend- 
ant moved for a new trial upon the following ground, to-wit: 

Because the Court erred in allowing the plaintiff to intro- 
duce James W. Mercer to show that Henry J. Oatis had been 
examined as a witness upon a former trial of this case at the 
November term, 1871, and upon that examination had made 
certain statements contradictory to what he had stated in his 
answers to a set of interrogatories read upon the trial just 
had, before the plaintiff had laid a foundation for the intro- 
duction of such testimony. 

The bill of exceptions discloses the fact that the defendant, 
William Harrison, had testified on the trial that the witness, 
Oatis, had stated to him what was substantially the same as 
was proven by the impeaching witness. 

The motion for a new trial was overruled, and the defend- 
ants excepted. ; 


B.S. WorritL; JAMES GueRRY; J. L. WIMBERLY, for 
plaintiffs in error. 


JOHN T. CLARKE, for defendant. 


VoL. xix. 33. 
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TRIPPE, Judge. 


When the witness whose testimony was sought to be im- 
peached testifies, on the stand, on the first trial, he stated a 
fact, as substantially being a conclusion of his own mind from 
a conversation with the plaintiff, to-wit: what he considered 
to be the fact from that conversation. In his interrogatories 
which had been previously executed, and which, in his absence, 
were read on the second trial, the same matter was stated more 
positively, without the addition as to what he considered or 
concluded the agreement to be, from the conversation. A wit- 
ness was allowed by the Court, over defendant’s (plaintiff in 
error) objection, to prove what the first witness had stated on 
his examination at the first trial, to show the qualifications he 
then put on his statements. The interrogatories of the de- 
ceased defendant below, William Harrison, were introduced 
by defendant. His evidence showed that the witness whose 
testimony was sought to be impeached, had stated to him sub- 
stantially what was proven by the impeaching witness. The 
impeached witness, so to call him, was also a party, a co-de- 
fendant in the case at the first trial. 

We recognize the rule that a witness who is sought to be 
impeached should have opportunity to explain to protect him- 
self, and that the party introducing him has rights dependent 
on it that should be regarded. But in this case, the impeach- 
ment was so slight and the defendant Harrison, who was, 
through his representative, the only defendant at this trial, 
having proven the same thing which was testified to by the 
impeaching witness, we do not think it is a ground for a 
new trial. It is proper also to add, that Oatis, the witness 
who was impeached, was not a party to this trial. Harrison 
was the security, and a new trial from the former verdict had 
been granted only to him. 

Judgment affirmed. 
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Joun F, PowE tt, plaintiff in error, vs. CLARIDA QUINN ef 

al., defendants in error. 

1. Courts of equity will not interfere with the regular course of an admin- 
istration, by appointing a receiver to take the assets of the estate out 
of the hands of the administrator, unless the danger be imminent, and 
the charges in the bill be positive and specific. 

. The process of injunction ought not to be used to restrain one from 
selling property to which he has apparent title, except upon positive 
charges and strong grounds to believe such restraint necessary to pre- 
vent wrong. 

Equity. Injunction. Administrators. Receiver. Title. 

Before Judge Pate. Dooly county. At Chambers. Janu- 


ary 25th 1873. 


Clarida Quinn and Elias Godwin, as next friend of Charlie 
Quinn, an infant, filed their bill against John F. Powell, 
making substantially the following case: 

Charles M. Quinn, the father of Charlie Quinn, was the 
son of Clarida Quinn, and brother-in-law of Elias Godwin, 
Godwin having married his sister, Charles M. Quinn mar- 
ried Victoria Chastain on the 14th day of February, 1871, 
and died intestate on the 18th day of October, 1871. His 
widow also died intestate, on the 4th of September, 1872, 
leaving as her only heir and the only heir of her deceased 
husband, the infant child Charlie, who was born subsequent 
to the death of his father. The complainants, Mrs. Clarida 
Quinn, who is the grandmother of the infant Charlie, and 
Elias Godwin, who is, by marriage, his uncle, have the cus- 
tody of said infant. Charles M. died possessed of valuable 
property, consisting of personalty, choses in action, accounts 
and notes due to him for medical services. Victoria died pos- 
sessed of valuable property, both real and personal. Victoria, 
prior to her marriage, was an orphan, and the ward of one 
McKenzie, who, while guardian of Victoria, and» before her 
marriage, died in possession of her estate, and at his death 
said estate passed into the hands of his administrator, Wil- 
liam Hooks. Complainants have no means of ascertaining 
the value of Victoria’s estate while in possession of McKen- 
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zie, and which passed into the hands of his administrator. 
Prior to the marriage of Victoria, the defendant, John F. 
Powell, her half-brother, was appointed her guardian, and 
that to him her whole estate was turned over by Hooks, the 
administrator of McKenzie, her former guardian. 

The defendant, under a pretended settlement with his ward, 
after the death of her husband, obtained a dismissal from his 
guardianship from the Ordinary of Dooly county. While 
guardian of Victoria, he purchased with her money the lot 
of land on which he now resides, for $1,225 00, and took 
a deed thereto in his own name. Defendant had great in- 
fluence over his ward and could control her by persuasion 
and entreaty, or by threats and intimidation. In the preten- 
ded settlement with his ward, he made and delivered to her a 
deed to two hundred acres of poor, pine land, almost worth- 
less. Upon the death of Charles M., defendant took posses- 
sion of his entire estate, and upon the death of Victoria, he 
took possession of her entire estate, and now has it in his pos- 
session. Defendant obtained the guardianship of Victoria by 
misrepresentations, and for his own advantage. His failure 
to settle with her husband was illegal and fraudulent, and for 
the purpose of obtaining advantage of his ward. His preten- 
ded settlement with his ward, while she was subject to his in- 
fluence and control and without full knowledge of her rights, 
was wrongful, fraudulent, illegal and inequitable. He, as 
such guardian, has never made a full and complete settlement, 
and the order of the Ordinary of Dooly county dismissing 
him from his guardianship was obtained by fraud and misrep- 
resentation, and is, therefore, void. The purchase of the lot 
of land from Waters by defendant with the money of his 
ward, and taking the deed to said lot in his own name, was a 
fraudulent conversion of his ward’s estate. The defendant, 
before becoming guardian of Victoria, was worth but little, 
almost, if not entirely, insolvent. Soon after the purchase of 
the lot of land from Waters, he moved thereon, and now resides 
on it. Defendant, having absolute control over his ward, 
compelled her to leave her own home and remove to his, im- 
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mediately after the death of her husband. Defendant, in his 
settlement with his ward, by giving to her a lot of land, 
poor and almost worthless, in lieu of the lot of land purchased 
with her funds, was guilty of bad faith, and violated his trust 
as guardian. The defendant, immediately after the death of 
Charles M., having taken possession of his estate, proceeded 
to collect various accounts due said Charles M. for medical 
services, and has never, in good faith, accounted therefor. 

Having converted the estate of Charles M. to his own use, 
defendant induced Victoria to take out letters of administra- 
tion upon the estate of her deceased husband, Charles M. for 
the purpose of obscuring his own illegal and wrongful acts. 
He took possession of Victoria’s estate upon her death, with- 
out right or authority of law to do so. He has never ap- 
plied for letters of administration, but is daily using said 
estate for his own benefit, in fraud of the rights of the in- 
fant Charlie, and is under no bond safely to keep and ac- 
count therefor. He is proceeding to obtain guardianship of 
said infant Charlie, and is not competent for such appoinment, 
because he is indebted to said child as herein before stated, 
and because he is greatly involved, having but little property 
besides the lot off which he resides, purchased as above set 
forth. He is daily using for his own benefit the estate of said 
infant, and wasting the same; he is wholly unable to respond 
for any amount, in law or equity, that might be recovered 
against him, and the whole of said estate will be lost to said 
infant unless the said defendant is restrained by the Court. 

Complainants are apprehensive that the defendant, after he 
has information of this suit, will sell and convey, or encum- 
ber the lot on which he resides, and the other property of said 
infant’s estate, unless restrained by the Court. Complainants 
pray, 

Ist. An injunetion restraining defendant from selling the 
lot on which he resides. 

2d. The appointment of a receiver to take charge of all 
the property belonging to the estate of Charles M. and Vie- 
toria Quinn. 
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3d. That defendant may be enjoined from further inter- 
ference with said estate, and that all legal proceedings con- 
cerning said estate be suspended till the further order of the 
Court. 

4th. That if defendant fails or refuses to deliver to the re- 
ceiver all the property of said estate, they pray an order di- 
recting the sheriff to seize said property and turn over the 
same to the receiver. 

5th. The appointment of a guardian ad litem for the in- 
fant Charlie. 

6th. That defendant may be compelled to make a full and 
accurate settlement with said infant child, and that the order 
of the Ordinary of Dooly county, dismissing defendant from 
his guardianship of Victoria, be set aside. 

7th. That the land and other property, bought with the 
money of defendant’s ward, Victoria, be decreed the property 
of her heir, the said infant. 

The defendant answered substantially as follows: Denies 
all charges of fraud and mismanagement contained in the bill ; 
admits that said Charles M. had some property at the time of 
his death, and that his widow administered upon his estate, and 
says that at her instance and request, he, being her half brother, 
acted as her agent, and assisted her in the management of said 
estate, and that, as such agent, he acted faithfully and turned 
over to her everything that came into his hands; states that 
one of the complainants, Clarida Quinn, and her daughters, 
except Mrs. Sutton, treated Victoria with cruel neglect and 
unkindness from the time of her marriage to Charles M.; 
that upon the death of Charles M., Clarida Quinn, who, till 
then, had lived with Charles M., had the body buried with- 
out consulting Victoria as to the place of burial; and that 
on the next day thereafter, during the absence of Victoria, 
and without her consent, she procured J. R. Holmes, Solo- 
mon Zant and Edmond McLendon to go to their homes and 
search and examine the books, accounts, ete., of said Charles 
M. Quinn; that at this time Victoria was in delicate health, 
and soon thereafter gave birth to the infant Charlie, and 
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that she was greatly grieved and shocked by the cruel treat- 
ment of the said Clarida, who entirely ignored her rights as 
the wife and widow of Charles M.; that Charles M., in his 
lifetime and Mrs. Clarida together, had a farm, and that after 
his death said Clarida denied to Victoria, who had become 
administratrix of Charles M’s estate, that he, Charles M. 
ever had any interest in said farm; that the said Clarida had 
other property in her possession which belonged to Charles 
M., as shown by tax returns, and that she took posssession of 
it wrongfully upon his death; that Victoria, unable longer to 
submit to the cruel and harsh treatment of Clarida, left her 
house and removed to the home of defendant; that her health 
continued very bad for four or five months thereafter until the 
birth of the infant Charlie, and afterwards till her death; 
that during all this time the said Clarida, though living only 
one and a half miles distant, never went to see Victoria or the 
child, and did not even send to her a message ; that about five 
months after the birth of her child, Victoria removed to Spald- 
ing, Macon county, where she had purchased a house and lot, 
where she died on September 4th, 1872; defendant immedi- 
ately removed the child and all movable property on the place 
to his house, where said property has been safely kept and is 
now held; afterwards the said Clarida applied to the Ordinary 
for letters of guardianship for the child, ‘which were refused, 
and letters granted to defendant, at the November term, 1872, 
together with letters of administration on the estate of the 
said Victoria. Defendant says Victoria was left an orphan 
when only five years old, and that she was raised by him as 
his own child, and he denies, in any manner, ever having de- 
frauded her, and that it dees not become complainant Clarida, 
to prefer, in behalf of said orphan, charges of fraud against 
him ; she was unrelentingly cruel towards Victoria during her 
lingering illness and until her untimely death, and neglected 
her orphan until its property made it an object of interest to 
her; denies that the land on which he lives was bought with 
the effects of the said Victoria; he bought the land from J. D. 
Waters, and gave for it certain notes on John A. Ingram, and 
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a buggy, which were accepted by said Waters in full payment 
for said land; denies that the land turned over by him to 
Victoria is almost worthless, but says it is fully worth all the 
balance due by him, at that time, to said Victoria; states that 
he paid for it about $2,500 00, and that his said settlement 
with her was made in perfect good faith, and that said Vic- 
toria was not induced to make it by any improper influence; 
says he has collected only $5 00 of the estate of Charles M. 
since the death of Victoria; he denies that he has wasted or 
converted to his own use one cent of Victoria’s estate before 
or since her death. 

Conflicting affidavits were read as to whether the land on 
which defendant was residing was purchased with his own 
money, or with that of his ward, and also, as to the amount 
of the accounts due to the estate of Charles M. Quinn, col- 
lected by the defendant. 

Affidavits were introduced showing the value of the land 
turned over to Victoria Quinn by the defendant, in settle- 
ment of his liability as her guardian, to be $2,000 00; and 
also, unkind treatment on the part of Clarida Quinn and her 
daughters, to the said Victoria. 

The Chancellor granted the injunction as prayed for, and 
appointed a receiver. To which judgment the defendant ex- 
cepted. 


C. T. Goope; J. L. Tooue, by Z. D. Harrison, for 
plaintiff in error. 

The plaintiff in error (defendant in bill) being the admin- 
istrator, with good bond, and no danger to the estate or par- 
ties in interest, appearing, the Court should not appoint a re- 
ceiver. A receiver is only appointed against a party in pos- 
session under a legal title, in cases of fraud clearly proved and 
of imminent danger, if the intermediate possession should not 
be taken under the care of the Court: See Edwards on Re- 
ceivers, 19 and 20; 19 Vesey, 50; 2 Young & Collins, 351 ; 
13 Vesey, 266; 2 Vesey, Sr., 360; 16 Vesey, 70; 3 Daniel’s 
Chancery Practice, 401, 2, 3, 4, 6, 7, 416, 422; 8 Paige’s Re- 
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ports, 475; 1 Jack. & Wal., 657; 10 Georgia, 288, Jones vs. 
Dougherty; 23 Lbid., 31, Johns vs. Johns et al. 





Por, Hatt & Por; 8. R. Goong, for defendant. 


McCay, Judge. 


1. It ought to be a very strong case, indeed, to justify a 
Chancellor in appointing a receiver and taking the assets of 
an estate out of the hands of an administrator duly appointed 
by the Court of Ordinary. The Ordinary has constitutional 
jwisdiction over the subject matter, and special reasons should 
appear why that jurisdiction does not answer the ends of 
justice. The Ordinary may discharge an administrator and 
appoint another; he may require new security, and he may 
compel the delinquent administrator to account and deliver up 
the property as well as a Court of chancery can do it. There 
is no charge in this bill, so far as the assets of Mrs. Victoria 
Quinn’s estate are concerned, that shows any immediate immi- 
nent danger of waste, or of any wrong which the Ordinary 
may not effectually grapple with and prevent. The charges 
in the bill are wanting in certainty, and it would be danger- 
ous to use the extraordinary power of appointing a receiver 
on such allegations. Fraud is charged, and misrepresentation 
in obtaining the letters, but no specification is made, no facts 
detailed. This is entirely too loose and indefinite. 

2. Nor do we see any necessity for the injunction against 
the defendant selling the land he lives on. It appears that 
he made a settlement with Mrs. Quinn during her life, and 
after her maturity. Not a word is said showing that settle- 
ment to be unfair, or that any concealment was made. Noth- 
ing is charged but that the defendant had great influence over 
his sister. Perhaps he had ; but does this make out a case of 
an improper use of that influence? Why should there be 
any injunction? The filing and pendency of the bill will be 
a notice of lis pendens, and any purchaser of the land will 
take it subject to the decree. The evidence, too, is very strong 
that the land was, in fact, bought with defendant’s own means, 
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and before he was appointed guardian of his sister or got any 
of her effects. This disposes of all the matters in the judg- 
ment complained of, except the appointment of a receiver to 
take possession of the assets of Dr. Quinn. We see no im- 
propriety in that, although, perhaps, the Ordinary was the 
proper tribunal to see to that. But as the parties are in equity, 
we see no objection to gathering up those assets by a receiver. 
The infant has no estate that does not come from either its 
father or mother. That estate, so far as it comes from the 
mother, is protected by the administration bond. If that is 
not good, the Ordinary can make it so. : 
Judgment reversed. 


BenJAMIN F. Witi1aqs, plaintiff in error, vs. SAMUEL L. 
Bar.ow, defendant in error. 


1. It was error in the Court to charge ‘‘that upon the failure of the 
purchaser at sheriff’s sale to comply with the terms of the sale, the 
sheriff might lawfully put up and sell the property at a subsequent sale 
day, without readvertising the property, and that, in the meantime, he 
had the right to sell and convey the property to any person who would 
come forward and take the bid off the delinquent bidder’s hands, and 
pay the money, particularly if it was acquiesced in by the delinquent 
bidder.”’ 

. Where property was advertised for December sales, but was not sold 
until the first Tuesday in January, and then without any new adver- 
tisement, and the purchaser failed to comply with the terms of the 
sale, but some days afterwards transferred his bid to another who did 
comply, receiving a conveyance from the sheriff : 

Held, That he acquired no title. 


Judicial sale. Sheriff. Title. Before Judge Sessions. 
Ware Superior Court. September Term, 1872. 


For the facts of this case, see the decision. 


W. B. FLemmine, for plaintiff in error. 


Wituiam Wiis, by Lester & Tomson, for de- 
fendant. 
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WarRneER, Chief Justice. 


1. This was an action of trover brought by the plaintiff 
against the defendant, to recover the value of a steam saw- 
mill, including steam engine, boiler, trucks, chains, saws, and 
all other machinery belonging to said steam saw-mill. On 
the trial of the case, the jury found a verdict for the defend- 
ant. A motion was made for a new trial, which was granted 
by the Court, and the defendant excepted. The defendant 
claims. title to the property under a pretended sheriff’s sale, 
by virtue of a certain lien fi. fa. which had been levied there- 
on in favor of Scarlett vs. Gordon et al. The Court granted 
the new trial on the ground of error in the charge of the 
Court to the jury, “that upon the failure of the purchaser 
at sheriff’s sale to comply with the terms of the sale, that the 
sheriff might lawfully put up and sell the property at a sub- 
sequent sale day without re-advertising the property, and 
that, in the meantime, he had the right to sell and convey the 
property to any person who would come forward and take 
the bid off the delinquent bidder’s hands and pay the money, 
particularly if it was acquiesced in by the delinquent bidder.” 
The new trial was properly granted on this ground, in view 
of the evidence contained in the record. 

2. The property had been advertised to be sold by the 
sheriff of Camden on the first Tuesday in December, 1868, 
to satisfy a fi. fa. under the lien law, in favor of Scarlett vs. 
Gordon. On the first Tuesday in January, 1869, the prop- 
erty was sold by the sheriff under the December advertise- 
ment, and the sheriff was told at the time the sale was not 
legal, and it was bid off for the sum of $405 00, the bidder 
not complying with the terms of the sale, but some days 
afterwards transferred his bid to the defendant, who was not 
present at the sale, and he paid the amount of the bid to the 
sheriff, who conveyed td him a title to the property for that 
sum, when the evidence in the record shows the property was 
worth $2,000 00 or $2,500 00. The objection is that the 
sale on the first Tuesday in January, 1869, under which the 
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defendant claims, not being a legal sale, and known not to be 
so at the time, the property did not bring one-fourth its value 
at that sale. It is asking quite too much of this Court to 
control the discretion of the Court below in granting a new 
trial on the statement of facts disclosed in the record before 
us. The plaintiff should not be deprived of his title to his 
property under the mere form and color of pretended legal 
proceedings, and we are here to see to it that he shall not be. 
Let the judgment of the Court below be affirmed. 


WitiiaAM M. TENNILLE, plaintiff in error, vs. Lucy 
PuHE -ps e¢ a/., defendants in error. 


A testatrix made her will in 1863 and died. By one item of her will, she 
directed her executors to keep up her plantation in Quitman county, 
and work her slaves thereon, declaring that she desired this to be done 
‘* for the purposes hereinafter to be mentioned.’’ In the same item 
she directed her executors, in case the plantation should be unprofita- 
ble, or there should be danger of a depreciation or loss of her property, 
to sell the same, in their discretion, and invest the proceeds in interest 
bearing securities. In the next item, she gave certain amounts of 
money to her nephews and nieces, ‘‘to be paid out of the plantation, 
without interest, after paying all expenses arising from its prudent man- 
agement.’’ In another item, she gave all the use of her estate to her 
son, her only living child, appointing her husband his guardian, and 
directing that her husband should hold the property as trustee for her 
son, and receive the profits in trust for his use during the life of the 
husband, but without accountability, he to preserve the corpus of the 
estate for the son. She appointed her husband and his brother her ex- 
ecutors. The testatrix died in 1864. The slaves were emancipated, 
and it then became impracticable to carry out the scheme of working 
the plantation with the slaves, and thus raising the means to pay these 
legacies : 

Held, That, taking the whole will together, the testatrix intended the 
legacies to her nephews and nieces to be paid only out of the profits to 
be made by working the slaves upon the land, and that, as this became 
impossible on the emancipation of the slaves, the legacies to the 
nephews and nieces fail with the failure of the fund, and the corpus of 
the estate went to the son free from any charge to pay the legacies to 
said nephews and nieces. 
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Wills. Legacies. Before Judge Kippoo. Quitman Su- 
perior Court. May Term, 1873. 


Lucy Phelps and Fannie Phelps, by their next friend, Da- 
vid Phelps, Nathan Belton, Mary F. Howard, formerly Bel- 
ton, and Frank Armstrong and Hewitt Armstrong, by their 
next friend, S. D. Belton, filed their bill against William M. 
Tennille, Delaware Morris, administrator, ewm testamento an- 
nexo, of Luey M. Tennille, John F. Webb, one of the securi- 
ties of the administrator, and William Harrison and Theodore 
L. Guerry, executors of James Harrison, deceased, the other 
security, making substantially the following case : 

Lucy M. Tennille died in 1864, leaving a will, the only 
material portions of which are as follows: 

Item 1st. Does not relate to property, but expresses the 
christian faith and hope of the testatrix. 

Item 2d. Directs her executors to pay just debts and de- 
mands, that those to whom she may be indebted shall get their 
own as soon as her executors shall find it convenient ; and for 
this purpose, authorizes them to use any funds which may be 
on hand at her death, or which may come to their hands from 
collection, or which may accrue by virtue of any of the pro- 
visions of the will. 

Item 3d. Directs the sale of her residence in Columbus, 
and the application of the proceeds to the payment of her 
debts, the improvement of her plantation, or such other in- 
vestments as the executors, in their judgment, think best. 

Item 4th. “It is my will, and I hereby direct that my ex- 
ecutors shall keep my plantation in the county of Quitman, 
in this State, and that the same shall be cultivated, with my 
slaves thereon, for the purposes hereinafter mentioned ; unless, 
however, my slaves be dissatisfied, and from any cause involy- 
ing or threatening a great depreciation in their value or loss, 
or if my said farm shall become unprofitable. In any of 
these events, to be. judged of by my executors, they are hereby 
authorized to sell and dispose of the whole of my estate, both 
real and personal, in such way and manner as they shall judge 
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will best contribute to the interests of my estate, and my ex- 
ecutors are hereby authorized to invest the money arising from 
said sale in safe and interest-paying securities. I further di- 
rect that my executors, if it is practicable, shall permit my 
slaves, in the event they shall make sale, to select their owners, 
who may be willing to pay a fair price for them, and, as far 
as practicable, to sell them in families.” 

Item 5th. “TI hereby give and bequeath to Nathan Belton, 
the son of my brother Solomon D. Belton, the sum of $1,000 00, 
to him and his heirs and assigns forever. I also give to Mary 
Fannie, the daughter of my said brother, the sum of $1,000 00, 
to have and to hold to her in trust, for her sole use and ben- 
efit, as her sole and separate estate, for and during her natural 
life, and not in any way or manner to be made liable for the 
debts or contracts of her present, or of any future husband, 
and at her death to be equally divided among her children, 
who may. be living at the time of her death, to hold to them 
and their heirs and assigns forever. I also give to Fannie 
Phelps and Lucy Phelps, daughters of Laura and David 
Phelps, the sum of $1,000 00 each, as their sole and separate 
estate, for their sole use and benefit during their life, and at 
their deaths to go to and be equally divided between their 
children, (each family for itself,) who may be living at their 
‘death. I also give to Hewitt Armstrong and his brothers, 
sons of Lucy Armstrong, the sum of $500 00 each. I also 
give a child named Lucy Tennille, a daughter of Nancy 
Smith, of Quitman county, and who isa daughter of Wil- 
liam Drake, my overseer, the sum of $300 00, to be expended 
in her education. It is my wish, and I hereby direct, that 
the foregoing bequests in these items made, shall be paid out 
of the property and income of my plantation, (without in- 
terest) whenever my executors shall see proper, and can con- 
veniently spare the same, after paying all the expenses neces- 
sarily arising from a prudent management of said plantation, 
and in the event of the death of any of the aforesaid females 
before their maturity, or having no child or children at the 
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time of their death, then said bequests shall go to their broth- 
ers and sisters in equal shares.” 

Item 6th. Gives to Tennille Patterson, to be paid as soon 
as the condition of the estate, in the judgment of the execu- 
tors, will permit, $2,000 00. 

Item 7th. Gives certain negroes to the children of her 
brother Solomon D. Belton, and certain lands in Butler coun- 
ty, Alabama, already in his possession, with directions. 

Item 8th. Relates to an afflicted servant, Dora, and her 
mother, giving directions, ete. 

Item 9th. “I give and bequeath to my beloved son Wil- 
liam Meiggs Tennille, all the rest and residue of my estate 
of whatsoever character the same may be, to have and to 
hold to him, his heirs and assigns forever, subject, however, 
to the following incumbrances, conditions and provisions, to- 
wit: that my beloved husband shall have the control and 
management of my whole estate, for and during his life, with 
the power and authority to plant and gather the crops, and 
control the slaves and other property, sell and dispose of the 
crops, and receive the proceeds arising from the sale during 
his life, in trust for my said son, without accountability for 
the use of the same, so that no unnecessary waste shall be 
committed, nor shall the same be subject to be taken for any 
debts or liabilities against him at the date hereof. And I do 
hereby appoint him as my testamentary guardian of my said 
son, during his minority, not doubting that my said beloved 
husband, from his age and experience, will manage and con- 
trol said estate for the best interest of our said son, before and 
after his maturity, for and during the life of may said hus- 
band. And if my said son shall die before his said father, 
my said husband, he shall continue to manage my said estate 
in connection with my other executor, Francis A. Tennille, 
my husband’s brother, who shall manage the same together in 
the same way and manner aforesaid. Provided, my said hus- 
band, from his age or debility, shall at any time require his 
said brother’s assistance, taking and receiving to himself, how- 
ever, the proceeds arising from my said estate, for the support 
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and in trust for my said son, and preserving the corpus of 
the property, in case of his, my son’s death, for the benefit of 
the wife and children of my said son, if he should have any 
at his death, or in default thereof, for the benefit of the be- 
quest hereinafter made.” 

Item 10th. Provides that in the event her said son should 
die without wife, child or children, living at the time of his 
death, and after the death of her husband, she gives as follows: 
To Hyacynth Garrett and Grace F. Garrett, of Virginia, each, 
$1,000 00; to the Orphan Asylum of Columbus, $1,000 00; 
to the poor of the Methodist Church at Columbus, $500 00, 
to be paid in annual sums of $100 00; to Lucy M. Emory, 
of Baldwin, $1,000 00; to Miss W. Tison, of Griffin, $500 00; 
to the Southern Bible Society the sum of $1,000 00; to the 
Tract Society of which the Methodist Episcopal Church, 
South, may be connected, $1,000 00; to the China Mission 
of said Church, $1,000 00; John Simmons, California Mis- 
sionary, $1,000 00; Georgia Conference, for negro missions, 
$1,000 00; to the wife and children of Rolla Green, $1,000 00; 
to Lucy Tennille Vincen, of Columbus, $1,000 00; to George 
Adams, a wounded soldier, $500 00. All these sums in this 
item mentioned to be paid in the manner specified, by her exe- 
cutor, or the legal representative having her estate in charge 
and keeping, after the emergency may occur upon which said 
bequests are predicated—that is to say, upon the death of her 
son, without wife or child or children living at the time of 
his death, and after the death of her said husband. And in 
the event such contingency should happen, she gives and be- 
queaths the residue of her estate to the next of kin of her 
said son, to have and to hold to them, their heirs and assigns 
forever. 

Item 11th. Gives direction as to the instruction and man- 
agement of the slaves. 

Item 12th. Appoints her husband, William A. Tennille, 
and his brother, Francis A. Tennille, executors, and William 
A. Tennille testamentary guardian and as trustee of William 
M. Tennille. 
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The executors appointed by the will failed to qualify, and 
the defendant, Delaware Morris, was appointed administrator 
cum testamento annexo, and gave bond in the sum of $300,- 
000 00, with John N. Webb and James Harrison as securi- 
ties, for the faithful execution of the trust. James Harrison 
has since died, and the defendants, William Harrison and 
Theedore L. Guerry, have qualified as his executors. 

Complainants claim as the legatees set forth in the fifth 
item of said will. The administrator received sufficient assets 
to have paid to them said absolute legacies. He has turned 
over to the defendant, William M. Tennille, the residuary 
legatee, a plantation of the value of $10,000 00, said legatee 
receiving the same, though well aware of the fact that com- 
plainants were still unpaid. While the said Lucy and Fan- 
nie Phelps, and the said Mary F. Howard and Nathan 
Belton were residents of the State of Alabama, and the said 
Hewitt and Frank L. Armstrong were residents of the State 
of Louisiana, the said Mary F. being a feme covert, and the 
said Lucy, Fannie, Hewitt and Frank, minors, the said ad- 
ministrator applied for, and, at the May term, 1870, of the 
Court of Ordinary of Quitman county, obtained letters of 
dismission. This was without the knowledge or consent of 
complainants, and in fraud of their rights. Said adminis- 
trator is insolvent, and beyond the aforesaid plantation there 
are no visible assets belonging to the estate of testatrix. Wil- 
liam A. Tennille, the husband of testatrix, died in the latter 
part of 1864. 

Waiving all discovery, complainants pray that they may 
have a decree against said administrator and his securities for 
the several legacies mentioned in the fifth item of said will, 
with interest on the same from such time as it may appear to 
the Court that said administrator ought to have paid the same. 
Pray similar decree against William M. Tennille, the residu- 
ary legatee, and that said plantation may be held subject to 
the payment of said decree, and that he, in the meantime, be 
enjoined from disposing of the same. That the writ of sub- 
pena may issue. 

VoL. xix. 34, 
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The bill was filed on April 15th, 1872. 

The answers of the defendants are omitted as unnecessary 
to an understanding of the decision. 

Pending the trial, the evidence disclosed the fact that Mary 
F.. Howard and Nathan Belton were over thirty years of age 
at the time of the discharge of Delaware Morris, administrator 
cum testamento annexo as aforesaid, and that the other com- 
plainants were minors. Upon motion of solicitors for com- 
plainant, the bill was dismissed as to the said Mary F. and 
Nathan. 

The allegation in the bill that the discharge aforesaid was 
obtained by fraud, was abandoned. It was shown that said 
administrator and said William M. Tennille knew that the 
legacies to complainants had not been paid when said property 
was turned over to the residuary legatee; that the question of 
the payment of said legacies was discussed with the Ordinary 
at the time said discharge was granted, and that he advised 
the administrator that they were not payable, as the testamen- 
tary scheme had been destroyed by the emancipation of the 
slaves. The non-residence of John N. Webb, security on the 
administrator’s bond, and the non-residence and bankruptcy 
of Delaware Morris, the administrator, were shown; also, that 
William M. Tennille, the residuary legatee, had become of 
age before said property was turned over to him; the death 
of the testatrix and the probate of the will in the year 1854; 
the death of the husband of testatrix in the latter part of 
the same year; the discharge of the administrator at the May 
term, 1870, of the Court of Ordinary; that the plantation 
before referred to was worth more than the legacies in con-+ 
troversy. 

The following receipt was also placed in evidence: 


“Received, Georgetown, Georgia, October 22d, 1869, of 
Delaware Morris, administrator of L. M. Tennille, deceased, 
the sum of twenty-two thousand dollars in full and complete 
settlement of all acts and liabilities in said estate, and guar- 
antee to him and his securities full and perfect discharge from 
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the same; all outstanding liabilities of the estate to be settled 
by myself. (Signed) 
WILLIAM M. TENNILLE.” 
“Signed and authorized in presence of 
(Signed) “J. T. Hit, 
“W. J. JorDAN, Ordinary.” 


It was also shown that a part of the $22,000 00 receipted 
for was personal property on the said plantation. 

The Court, amongst other things, charged the jury as fol- 
lows: “The legacies to the complainants in this case, in the 
opinion of the Court, are absolute general legacies, directed 
to be paid out of the profits and income of the plantation of 
the testatrix, without interest, whenever her executors shall 
see proper, or when a reasonable time to carry out these pro- 
visions in the manner pointed out had elapsed. But if you 
believe from the evidence that the administrator, knowing of 
the claims of the complainants, did turn over to the residuary 
legatee, the whole estate which came into his hands, includ- 
ing the plantation described in the fifth item of the will, and 
had not paid to these complainants the sums bequeathed to 
them, then he committed a devastavit in so doing, and he and 
his securities would be liable to each of the complainants for 
the amount of his or her legacy, with interest from the date 
he so turned over the estate to the residuary legatee. It is, 
and was the duty of the administrator, under the law, to carry 
out the provisions of the will, and the moment he turned over 
said plantation and thus placed it out of his power to receive 
any profits and income from the same, he became liable to the 
complainants. The destruction of the property in negroes 
who were expected to cultivate the plantation, did not, of 
itself, prevent profits and income arising therefrom, and if it 
became unprofitable, it is provided by the fourth item of the 
will that the executor is authorized to sell the whole estate 
and invest the proceeds in safe securities, and had he done so 
these legacies could have been paid out of the profits and in- 
come thereof, and they should have been before the property 
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was turned over to the residuary legatee. The administrator 
had no right to turn it over until complainants had been paid 
from the profits and income, and he and his securities became 
liable if he did so. If William M. Tennille had full knowl- 
edge of the claim of these complainants before he received 
the plantation, he is also liable to them.” 

The jury returned a verdict for the complainants against 
all of the defendants for the principal amounts of their re- 
spective legacies, with interest thereon from October 22d, 
1869. 

The defendants moved for a new trial, because the verdict 
was contrary to the evidence and to equity, and because of 
error in the charge. The motion was overruled, and the de- 
fendant, William M. Tennille, excepted. 


HERBERT FIELDER; JAMES H. GueErry, for plaintiff in 
error. 


Joun T. CLARKE, for defendants. 


McCay, Judge. 


The real question in this case is, what is the meaning of 
Mrs. Tennille’s will, as respects the rights of the legatees filing 
the bill? Were the legacies given to them money legacies? 
Were the directions to pay them out of the profits of the ° 
plantation only directory and demonstrative? Or were they, 
in the nature of specific legacies, not payable at all if the fund 
provided should fail? The Court below held the former. 
Was that error? 

In the construction of wills, the great thing to be sought 
for is the intention of the testator. The whole will is to be 
looked to, and all its parts to be harmonized, if possible. The 
surroundings of the testator are to be considered, the objects 
of his bounty, his family relations, the nature and extent of 
his estate, ete. If there be any doubt arising from the mere 
words of any clause, all the circumstances alluded to may be 
considered in resolving it. These are not only principles well 
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settled by the authorities, but are the positive enactments of 
our own Code: Irwin’s Code, secs, 2420, 2421. As a general 
rule, it is true that a gift of money, to be paid from a speci- 
fied fund is, nevertheless, a general legacy, and a failure of 
the fund does not destroy the legacy : Code, sec. 2422. But 
it is unquestionably true that a testator may so charge a money 
legacy upon a particular fund as to make the legacy follow the 
fate of the fund. To say the contrary, would be to hold that 
a testator has not a right to make such a disposition of his 
property as he pleases; that if he has a horse, he may give it 
to A, and the legacy fails if the horse die before the testator; 
but if he have a particular fund and give that, he cannot so 
give it as that if the fund fail, the legacy also fails. 

All that the rule means is, that where a general money leg- 
acy is given, the testator is not to be presumed to have inten- 
ded to make it dependent upon the existence of a fund merely 
because he has indicated that it is to be paid out of that fund. 
On the contrary, if the will gives a money legacy, and a par- 
ticular fund is charged with the payment of it, the presump- 
‘tion is that this only indicates an intention to furnish an addi- ° 
tional security for its payment; since, if the fund charged is 
sufficient, the legacy shall not abate, though the condition of 
the estate is such that other general legacies are compelled to 
abate: 3 Vesey, Jr., 640; 5 Ibid., 206. But, to make out a 
ease of this kind, the will must show that the testator inten- 
ded a general money legacy. Nor does it at all follow be- 
cause a legacy is expressed in dollars that it is a general legacy. 
As if a legacy be of $1,000 00, deposited in a certain chest, 
bag or purse, or in the hands of A: 1 Atkins, 508; 1 P. W., 
540; Pulsford vs. Hunter, 3 Brown’s Chan. Cases, 416. 

The whole inquiry is simply whether the testator intended 
to giveasum of money generally, referring to the fund merely 
as a mode of payment, or whether he intended to give either 
the whole or a part of a certain specific sum or fund. 

In Page vs. Leapring, 18 Vesey, 463, the testator directed 
certain real estates to be sold for not less than £10,000. He 
then directed that out of the money arising from the sale, 
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£3,000 should be expended in buying a benefice for his god- 
son, that £4,000 should be expended in buying certain lands 
for his nephew. He also gave out of this fund £500 to E., 
and three other legacies of £100 to three other persons, and 
he bequeathed the remainder of the fund to F. and G. The 
land brought only £7,000, and Sir W. Grant held the lega- 
cies dependent on the fund and not a charge on the whole 
estate: 18 Vesey, 463. So in Mayott vs. Mayott, 3 Brown’s 
Chancery Cases, 125. 

The testator, being a tenant from year to year of a certain 
farm, directed B. to carry on the farm and invest the net pro- 
ceeds each year in the government funds, and when E., his 
nephew, became twenty-one, £1,500 of said proceeds and of 
the stock and crop, were given to E. The landlord who had 
given the lease, refused to permit B. to carry on the farm, and 
the Court held the legacy failed with the scheme. 

These cases go upon the plain common-sense rule: that if 
the testator intend, from the whole will, to give to the legatee 
asum of money, it is a general legacy, even though he do 
point out a specific fund out of which it shall be paid, since 
it is obvious that he may point out this fund, only because he 
wishes to add an additional security for the payment, a secu- 
rity upon which the’ legatee has a specific lien if the general 
assets fail and general legacies are compelled to abate. But 
if the testator, by his whole will, show that his intent is te 
give the money legacy only on condition that the fund will 
produce it, or if the intent be clear that he intends to give 
the fund, or a part of it, and that his mind is on the specific 
thing, and his intent is to dispose of that, the legacy is specific. 

With these general principles to guide us, let us now con- 
sider the will of Mrs. Tennille. She was an old lady and her 
husband was an old man. They had but one living child. 
Her property was almost wholly in land and slaves. The 
bulk of it was a plantation, with stock and slaves upon it, in 
Quitman county. She directs her house in Columbus to be 
sold to pay her debts. She then directs that her plantation in 
Quitman shall be kept up and the slayes worked thereon by 
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her executors, “for the purposes hereinafter mentioned.” After 
this, she gives the money legacies to the plaintiffs, and adds, 
immediately, “it is my desire, and I direct the foregoing be- 
quests in this item mentioned shall be paid out of the profits 
and income of my plantation, without interest, whenever my 
executors shall see proper, and can conveniently spare the 
same, after paying all expenses necessarily arising from a pru- 
dent management of the plantation.” 

In the next item, she gives a legacy of $2,000 00 to an- 
other legatee, without qualification and without any direction 
as to how it shall be paid. She next disposes of certain lands 
and personal estate in Alabama, giving it specifically to the 
legatees. She then gives all the remainder of her estate, 
(which is the plantation and slaves directed before to be kept 
together and worked,) to her son, directing that her husband, 
who, with his brother, she appoints her executors, shall re- 
ceive the annual profits during his life, in trust, without ac- 
countability, for her son; and she directs that he shall preserve 

‘the corpus for the son. 

This is the scheme for the disposition of her property. She 
disposes of all of it specifically except the legacy to Tennille 
Patterson. The plantation and slaves in Quitman she de- 
signs for her son. But the son is but sixteen years old, and 
she wishes to provide for her husband and the present plaintiffs 
out of this, without affecting the corpus of it, and how does she 
do it? She first directs that the plantation shall be kept up, 
the slaves and stock worked upon it. She then, after she has 
provided a yearly fund for the purposes indicated, gives them 
legacies, and directs them to be paid out of this fund. She 
contemplates that it may take some time for the fund to furn- 
ish the money to pay; she remembers that there will be ex- 
penses and uncertainties affecting the profits made on the 
plantation, and she directs that these legacies, if delayed in 
their payment, by these expenses and uncertainties, shall noé 
draw interest, .Can any one for a moment fail to think that 
if the scheme could have been carried out—if the negroes 
and stock were now at work under the direction of the 
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executors, these legacies would have to await the accumula- 
tion of enough to pay them out of the profits, and get no in- 
terest in the meantime? If, for instance, there was only a 
yearly profit of $1,000 00, could they demand in any year 
more than that? Is it not plain that it was the intention of 
the testatrix that these legatees were not to be permitted to de- 
mand the sale of any portion of the corpus of her estate? If 
these are general legacies, the legatees would have a right to 
insist upon their payment as soon as there were funds in hand, 
after the payment of the debts, to pay them. Is it not clear 
that this was not the intention of the testatrix? 

Does not the will show very clearly that she intended to 
make these legacies dependent upon the ability of this fund 
to discharge them? In terms she makes the time of their 
payment depend upon this. She contemplates it as entirely 
within the range of probabilities, that the profits of the plan- 
tation will not pay these legacies at once, and she directs that 
they shall not bear interest if they have to be for this reason 
postponed. 

Taking all of this will together, we are of opinion that the 
testatrix intended this plantation and negroes to go to her son 
bodily, and that her legacies to the persons mentioned in this 
item were intended to be specific legacies and dependent upon 
the success of her scheme of keeping up her plantation and 
working the negroes thereon. 

This scheme has failed. It is impossible to carry it out. 
We think the legacies fell with it. We think it was her in- 
tent that her son should have all of her estate, not specifically 
bequeathed away, except the legacy to Tennille Patterson, 
though she intended that if the income arising from the work- 
ing of the slaves on the plantation should be sufficient to pay 
these legacies in the fifth item, they should be so paid, but not 
otherwise. We think this was the clear intent of the testa- 
trix, and that this intent is not only such as subsequent events 
have shown to be maierial, but that such intent is plainly made 
known by the words of her will. 

Judgment reversed. 
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: King vs. Greer et al. 


Rurvus Kina, plaintiff in error, vs. E. C. GREER, executor, 

et al., defendants in error. 

On the hearing of a bill filed in a claim case, a consent decree was taken 
that the land levied on should be sold by the sheriff, and that the attor- 
ney for plaintiff in execution should pay out of the proceeds of the 
sale the cost, and a certain amount to the attorneys of claimants. 
Other property of the defendant in execution was subsequently sold 
under other judgments against him. Ona motion to distribute the 
money arising from the last sale, the first mentioned judgment being 
the oldest and not being fully paid by the sale of the land, it was com- 
petent for the defendant in execution and plaintiffs in the younger 
judgments to prove by parol that the consent decree and sale under it 
were to be a satisfaction of the older judgment. 


Money rule. Judgments. Evidence. Before Judge CLARK. 
Webster Superior Court. March Term, 1873. 


An execution in favor of E. C. Greer, executor of Samuel 
Griswold, deceased, against Robert Parker, based upon a judg- 
ment rendered in Webster Superior Court on September 16th, 
1868, brought into Court $120 00. This fund was claimed 
by an execution in favor of Rufus King against said Parker, 
based upon a judgment of the Superior Court of Webster 
county, dated September 14th, 1863; also, by an execution in 
favor of James P. Walker, based upon a judgment of the 
Justice Court of the nine hundred and seventy-eighth district, 
rendered on August 8th, 1868. Greer, executor, and Walker, 
alleged that the King execution was satisfied. This question 
was submitted to the decision of the Court without the inter- 
vention of a jury. 

Greer, executor, and Walker introduced in evidence the 
following judgment : 


* Rurus Kine vs. RopertT PARKER AND FLorRA PARKER 
et al., claimants. 


“Fi. fa., levy and claim, in Webster Superior Court. Levy on lots two 
hundred and eleven and two hundred and thirty-eight, in twenty-fifth 
district of Webster county. 

* * * * * * 
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“ RoBerRT PARKER vs. Rurus KIne. 
“* Bill in Webster Superior Court. 


“The jury having found the lands subject to the execution 
in the above case, it is considered, ordered and adjudged by 
the Court that the sheriff proceed to bring said lands to sale 
on the first Tuesday in December next. It is further ordered 
by the Court, that Hawkins and Guerry be charged with ap- 
plying a sufliciency of the proceeds of said sale to paying all 
costs in the above stated cases. It is further ordered, that they 
be charged with paying to W. A. Hawkins, attorney for Rob- 
ert Parker, the sum of $300 00 out of said proceeds, less the 
amount of the costs in said cases. 


(Signed) “J. M. Ciark, J.S. C., S. W. C.” 


S. H. Hawkins testified, that at the September term, 1872, 
of Webster Superior Court, when the above judgment was 
rendered, he did not understand that it was to be a settlement 
of the execution to which it related. That he acted for the 
plaintiff in taking this judgment, and submitted the draft of 
it to Willis A. Hawkins, Esq., the defendant’s attorney, for 
his approval, before it was signed by the Court. That, prior 
to Court, negotiations were instituted which looked to closing 
up the whole case, but resulted in nothing, and at Court, this 
consent judgment was taken expressing the intention of the 
parties. 

John Terry testified to substantially the same facts. 

Robert Parker, the defendant in execution, testified that his 
understanding of the consent judgment was, that it was to be 
a settlement of the execution in favor of King; that he re- 
ceived this information from Willis A. Hawkins, Esq., his 
attorney. 

Willis A. Hawkins, Esq., testified, that the execution of 
King against Parker was levied upon two lots of land as the 
property of Parker; that a bill was filed by Mrs. Parker and 
her children, claiming homestead exemption in the land; that 
Parker, since the purchase of these lands from King, had 
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greatly improved them; that Mrs. Parker and her children 
had also filed a claim to this property; that, under these cir- 
cumstances, the said consent judgment was taken, and it was 
understood to be a full settlement and discharge of the execu- 
tion in favor of King. 

The Court held the King execution satisfied. To which 
ruling Rufus King excepted, upon the following grounds, to- 
wit: 

Ist. Because the Court allowed, over the objection of his 
counsel, the witnesses to state their understanding of the con- 
sent judgment. 

2d. Because the evidence did not show said execution to 
have been satisfied. 


Hawkins, Guerry & Ho.tis, for plaintiff in error. 


W. A. Hawkins; T. H. Pickert, for defendants. 


TRIPPE, Judge. 


We do not propose to do violence to the principle of law 
that parol evidence cannot be received to add to or alter a 
written contract. Wedo not think this is such acase. Plain- 
tiff in error claimed money on his execution arising from the 
sale of property of defendant in execution. Other holders of 
ji. fus. of a younger date against the same defendant, replied 
to plaintiff’s claim, that his fi. fa. was satisfied. It appeared 
in proof that plaintiff’s fi. fa. had previously been levied on 
defendant’s property, from which sprang litigation and a bill 
enjoining the levy, ete., was filed. In the progress of that case, 
a consent decree was taken, finding the land subject and direct- 
ing its sale on a certain day. The sale did not satisfy the fi, 
Ja., and plaintiff claims this fund on the balance due on his fi. 
fa. On the trial the other contesting creditors proposed to 
prove that the consideration that induced the consent to the 
decree was, that it should be in full satisfaction of plaintiff’s 
debt, or, in other words, that plaintiff agreed that if he were 
permitted to take the decree, it should be as a payment of his 





548 SUPREME COURT OF GEORGIA. 


King vs. Greer et al. 





debt. No such condition was expressed in the decree. Plain- 
tiff objected to the admission of the evidence and the Court 
ruled it in. 

If A sued B on a debt which B defended, and the parties 
agreed that if B withdrew his defense and permitted A to take 
judgment, A should surrender another claim which he held 
on B, could not B, in a suit by A against him on the last 
claim, plead payment or discharge? It would neither be the 
adding to nor varying a written contract, or the judgment. 
So if a debtor yield certain property to his creditor, with the 
power to sell to pay his debt, and it was agreed that it should 
be a full satisfaction of the claim, would it not be a good pay- 
ment, and could it not be proven by parol, although the debt 
is in writing? In this case, the agreement was fully executed. 
The defendant in execution, who was complainant in the bill, 
together with his wife and children, consented to the decree, and 
surrendered the property; the plaintiff in error took the decree, 
had the property sold and received the proceeds, with the ex- 
ception of a portion which was to be otherwise appropriated by 
the terms of the decree. If all this was done under an agree- 
ment that the plaintiff’s debt was to be thereby fully dis- 
charged, it is but right and proper that on a money rule, which 
is a quasi equitable proceeding as between rival creditors, the 
other creditors should be permitted to prove it without being 
driven to the delay and cost of filing another bill for them- 
selves and the debtor, to havea reformation, correction, review 
or new trial on the first bill. 

The testimony as to the fact of such an agreement having 
been made was somewhat conflicting; but the whole question 
was left to the Judge to decide, and we see no reason to say 
he decided wrong on the facts. 

Judgment affirmed. 
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Tuomson C. Brown, plaintiff in error, vs. WiLL1am C. 
GIL, defendant in error. 


1. An affidavit of illegality to an execution having been filed on the 
ground of want of service, it was incumbent on the defendant to have 
produced the record of the suit and to have supported the allegations 
in his affidavit by evidence, the presumption of the law being in favor 
of the validity of the judgment. 

2. It appearing from the evidence that the execution had been assigned 
by the original plaintiff, in whose name it was then proceeding, to 
another, who had since died, there being no written evidence thereof, 
it was not error in the Court to disallow a motion to suggest the death 
of the transferee upon the record, and to continue the case until his 
estate was represented. 

. Grounds other than those taken in the affidavit of illegality, cannot 
be insisted on at the hearing. 


Illegality. Judgment. Execution. Practice in the Superior 
Court. Before Judge CLARK. Lee Superior Court. March 
Term, 1873. 


For the facts of this case, see the decision. 
Vason & Davis; Puiu. Cook, for plaintiff in error. 


Hives & Hosss; W. A. Hawkins, for defendant. 


WaRneEpr, Chief Justice. 


This was an affidavit of illegality made by the defendant to 
an execution which had been levied on his property, on the 
ground that he was never notified or knew of the existence of 
said suit, and did not know of it until after the judgment was 
obtained. On the trial of the issue formed on this affidavit, 
the Court’ charged the jury, that as the defendant had intro- 
duced no evidence to show that he was not served, they were 
bound to presume in favor of the regularity of legal proceed- 
ings, and in the absence of any proof they should find against 
the defendant. .To which charge the defendant excepted. 
We find no error in this charge of the Court, on the state- 
ment of facts contained in the record. It was incumbent on 
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the defendant to have produced the record of the suit in 
which the judgment was obtained in order to have supported 
his allegation in his affidavit of the want of such notice and 
service as the law requires, the presumption of the law being 
in favor of the validity of the judgment: Code, 3700, 3705, 
3706. On the trial of the issue, the plaintiff, in whose name 
the judgment was obtained and the execution issued, testified 
that he had now no interest in the judgment debt, that he had 
transferred and assigned it since it was in judgment, to Las- 
seter, to whom he was indebted, and that Lasseter was dead. 
The defendant then made a motion to suggest the death of 
Lasseter upon the record, and to have the case continued until 
the estate of Lasseter was represented. This motion the 
Court overruled, holding that the case could well proceed in 
the name of the original plaintiff in the judgment for the use 
of the estate of Lasseter, to which ruling the defendant ex- 
cepted. The defendant, in his affidavit of illegality, did not 
allege as one of his grounds of illegality to the execution, 
that it was proceeding against him in the name of an im- 
proper party, or that the plaintiff had no interest in it; nor 
did he propose to amend his affidavit of illegality so as to in- 
clude that ground, and therefore that was not one of the 
questions in issue and on trial, and the evidence as to that 
question was irrelevant to the issue made by the defendant’s 
affidavit of illegality to the execution. But, in our opinion, 
the original plaintiff in the judgment in this case could col- 
lect the same from the defendant therein, and when paid by 
him such payment will be a sufficient protection against that 
judgment. We are unable to see what interest it is of the 
defendant, or how it should concern him, as to what may be 
the rights of Lasseter’s estate in the judgment and execution. 
When the defendant pays off the executidn to the sheriff he 
will be protected, and if the judgment and execution was the 
property of Lasseter at the time of his death, then the plain- 
tiff therein, if he receives the money, will hold it in trust for 
the benefit of Lasseter’s legal representatives ; that, however, 
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was a question entirely outside of the issue made by the de- 
fendant’s affidavit of illegality. 

The legal title to the judgment and execution being in the 
plaintiff named therein (there being no written evidence of 
any assignment thereof,) when the defendant shall pay the 
amount due thereon to the sheriff, with ten per cent. damages 
for delay in bringing the case to this Court, he need not give 
himself any further trouble about the claim of Lasseter’s 
estate to the judgment, or its legal representatives. 

Let the judgment of the Court below be affirmed, with 
damages. 


Wiiu1AM M. Perers, plaintiff in error, vs. JEsse J. BRAD- 
FORD, sheriff, defendant in error. 


A sheriff having in his hands an execution against B., founded on a debt 

’ contracted since 21st of July, 1868, sold property of the defendant for 
about $3,000 00. P. having an older judgment, obtained in 1866, for 
about $1,000 00, gave the sheriff notice and claimed that much of the 
money. The sheriff paid to the younger judgment $2,000 00 of the 
money, and retained $1,000 00 in hand to answer the judgment of P., 
and P. ruled the sheriff for the amount of his judgment. Pending 
this rule, the defendant, who had procured this money to be set apart 
as an exemption by the Ordinary, claimed the money: 

Held, ‘That it is error in the Court to hold that the defendant was enti- 
tled to the money as an exemption as against the fi. fa. of P. P. is 
not estopped from insisting on his right to the $1,000 00, because he 
has failed to require the sheriff to bring into Court the whole amount 
raised at the sale. 


Judgment. Execution. Homestead. Sheriff. Before 
Judge JAMES Jounson. Muscogee Superior Court. Octo- 
ber Term, 1872. 


Judgment was rendered in the Inferior Court of Muscogee 
county, at the March term, 1866, in favor of William M. 
Peters, against one- James F. Winter, for $508 77, principal, 
and $190 05, interest to date of judgment, and costs. The 
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execution issuing therefrom was levied on November 4th, 
1868, on lot one hundred and _ ninety-six, in Columbus, but 
no sale was made thereunder, At the May term, 1870, of 
Muscogee Superior Court, judgment was rendered in favor of 
F. L. Brockett for the use of Mathews against said Winter, 
for $2,350 40 principal, $449 29, interest and costs. The ex- 
ecution issuing therefrom was levied on March 4th, 1871, on 
lots one hundred and ninety-six and two hundred and eighty- 
two, in the city of Columbus, and subsequently, on March 
27th, 1871, on certain property in the village of Wynnton. 

Lot two hundred and eighty-two was sold at April sales, 
1871, for $1,000 00. Lot one hundred and ninety-six, and 
the Wynnton property were sold at May sales, to Henry L. 
Benning and E. 8. Worrill, Esqs., the attorneys for Brockett, 
the first for $1,400 00, and the latter for $1,100 00. Notice 
was served upon Jesse J. Bradford, the sheriff, of the claim 
of any moneys that might come into his hands from the sale 
of the defendant’s property, on the Peters’ execution. Pay- 
ment of said execution was demanded from him out of said 
moneys, after said sales. Upon refusal, he was served with a 
rule nisi, reciting the foregoing facts, and requiring him to 
show cause why he should not satisfy said fi. fa., to which he 
answered as follows: 

On the 26th of May, 1871, he, as sheriff, conveyed said lot 
number one hundred and ninty-six, to Henry L. Benning and 
E. H. Worrill, and, also, said lot in Wynnton; that they were 
the attorneys for the plaintiff in fi. fa., Brockett vs. Winter ; 
and that by their direction, he credited the amount of their 
bids, yiz: $2,500 00 on said fi. fa.; that said fi. fa. is still 
unsatisfied; that the expenses of the sale was $40 50, which 
he claims shall be paid out of the money in his hands, raised 
from the sale of lot number two hundred and eighty-two. 
He has in his hands a cost fi. fa., Officers of Court vs. James 
F. Winter, bearing date 31st July, 1869, which cost fi. fa., 
by consent of all the attorneys, he has paid out of the money 
in his hands; that he has in his hands $970 50, part of the 
$1,000 00, for which he sold lot number two hundred and 
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eighty-two; that the rest of that sum has been applied by him 
to the payment of advertising, costs and commissions for sell- 
ing the lot number two hundred and eighty-two. He further 
- says that said Benning and Worrill claim each a lien on said 
money for their fees, amounting to $300 00 each, and that he 
has paid to said Worrill, on account of his fees, $150 00; to 
said Benning, on account of his fees, $100 00. He further says 
that the Ordinary of Bibb county had set apart as exemption 
of personalty, for the said J. F. Winter, the said money above 
mentioned, so in the hands of this respondent, and had order- 
ed him to hold said money subject to the order of said Ordi- 
nary, to be invested in personal property on account of said 
James F. Winter and family, under the laws of this State; that 
a certified copy of said proceedings is herewith shown to the 
Court, and the said Winter claims said money under said ex- 
emption. He further says that the said Winter has given no- 
tice to this respondent not to pay over the said money in his 
hands due on said fi. fa. of Peters, because the said fi. fa. is 
null and void. He further says that there wasa rule pending 
against him, in favor of said Brockett, for the use, ete., vs. 
said Winter, for the money; and that the said Peters made 
himself a party to said rule; and that the question was deci- 
ded against him (said Peters) in this Court, and was then 
carried by him to the Supreme Court; and that the decision 
of this Court was reversed, and the case sent back here; and 
that the same was withdrawn by plaintiff at the last term. 
He further says, that at the time when said Peters made him- 
self a party to said rule, and when the same was decided, he 
claimed only the money received from the sale of lot number 
two hundred and eighty-two, though he had previously noti- 
fied this respondent to hold the other money, and set up no 
claim to the money raised from the other two lots; and that 
he in consequence settled with said Brockett’s attorneys, and 
credited the fi. fa. with the amount for which said two lots 
sold; and that this rule of Peters against him was not taken 
until long after said settlement. 

Peters traversed the answer of the sheriff. The issue thus 

VoL. x1ix. 35. 
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formed was submitted to the Court without the intervention 
of a jury. 

L. T. Downing, in behalf of Peters, testified, that as at- 
torney of plaintiff, he had never relinquished the claim of 
his client to be paid his execution against James F. Winter 
out of any and all moneys received by said sheriff from sale 
of property of said Winter, on and after April 4th, 1871; 
that not until after it was done, did he know anything of the 
payment by the sheriff to the attorneys of the Brockett fi. fa., 
against said Winter, of the proceeds of sale of lot number one 
hundred and ninety-six, and of the Wynnton property, ($2,- 
451 75;) that he did not consent to it when it was done, nor at 
any time afterwards; that when, in June, 1871, Brockett, by 
his attorney, moved his rule against the sheriff for proceeds of 
sale of city lot two hundred and eighty-two, plaintiff, (Peters) 
by witness, was made a party to said rule and contested with 
Brockett for the money in controversy under said rule; he did 
not then set up a claim to be paid in behalf of his client out 
of the other moneys raised from Winter’s property by the 
sheriff, because the money then in controversy under said rule 
was sufficient to satisfy the execution of his client, but never 
intended, by so making his client party to said Brockett rule, 
to waive his client’s lien or give up his right to claim payment 
out of the other money received by the sheriff, and which he 
then was advised had been paid over to the Brockett fi. fa., 
nor did he intend by so making his client party to said Brock- 
ett rule, to consent, in any way, or be considered as consent- 
ing to said payment of $2,451 75, or to sanction the same; 
that, at the time he made his client a party to said Brock- 
ett rule, he knew, from the entries on the Brockett fi. fa., of 
said payment of $2,451 75; that he was willing to prosecute 
the rights of his client to the proceeds of sale of lot number 
two hundred and eighty-two, under said Brockett rule, and 
not to press his client’s lien upon the proceeds of the other 
property, believing that the money then in controversy was 
enough to satisfy plaintiff’s fi. fa., and so was willing not to 
move, and did not move, for satisfaction out of the proceeds 
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of the other property of Winter raised by the sheriff. At the 
June term of the Court, 1872, after the case had come back 
from the Supreme Court, was desirous of prosecuting, and did 
move to prosecute, the rights of his client under the said 
Brockett rule, when, on the case being called, Brockett, by 
his attorney, withdrew said rule, whereupon, he moved the 
present rule; that, after having made his client a party to said 
Brockett rule, the sheriff made application to him in behalf 
of Mr. Benning to consent to his letting Mr. Benning have 
$100 00 of the money in controversy under said rule, on ac- 
count of fees; that he consented to this with the express under- 
standing that if said $100 00, or any part of it, should be 
needed to satisfy the judgment in favor of his client, it must 
be refunded; that, afterwards, Mr. Worrill made personal ap- 
plication to witness to consent for the sheriff to let him have 
$150 00 out of said money, to which he consented, with the 
same stipulation as that relating to the money obtained by 
Mr. Benning. 

Said Peters and said Brockett fi. fos., with entries thereon, 
were considered in evidence. 

Henry L. Benning testified that he had received from said 
sheriff, on account of fees, $100 00, and had no knowledge of 
the stipulation about refunding it referred to by Mr. Down- 
ing. He put in evidence said fi. fa. in favor of Brockett, 
with the entries thereon, and also the said rule brought by 
Brockett against said sheriff, at May term, 1871. He said 
that he claimed out of said money $300 00 as fees for him- 
self, $300 00 for Mr. Worrill, less the sums above named, 
and that he thought the fees reasonable. 

The certificate of exemption referred to in the answer of 
the sheriff was considered in evidence. 

The Court held that Peters had abandoned his lien on said 
$2,451 75, and was therefore postponed to the Brockett fi. fa. 
as to said money ; that the $1,000 00, or proceeds of sale of 
lot two hundred and eighty-two should be paid over to Win- 
ter as his exemption ; and that the rule against the sheriff be 
discharged. To this decision Peters excepted, 
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L. T. Downrna, for plaintiff in error. 


Henry L. Benninc; PEeasopy & Branyon, for de- 
fendant. 


McCay, Judge. 


As against Peters, the defendant in the fi. fa. was not, un- 
der the decision of the Supreme Court of the United States, 
in the case of Gunn vs. Barry, entitled to this money. Peters’ 
debt was contracted before the 21st day of July, 1868. The 
record does not show when the debts, on which the other 
(Brockett’s) judgment was founded, was contracted. But we 
do not think that material. There is nothing in the record 
to show any such affirmative waiver by Peters of his right to 
be paid out of the money raised at the second sale, as charges 
him with laches, and as estops him from insisting on his legal 
right to the money actually in hand. When he moved his 
rule he had no call to go upon the sheriff for any more of the 
fund than would pay him. Perhaps, if defendant in the judg- 
ment had interfered before the money was paid out to Brock- 
ett’s fi. fa., and insisted that Peters should go on that fund, 
because he, Peters, had two and Winter but one, he might 
have been compelled to do so. But Winter is just as much in 
fault in not stopping the sheriff as Peters is, and and we can 
see nothing to justify setting Peters, who has a superior lien, 
aside for Winter. Had Winter’s claim been superior to Pe- 
ters’, we are not so sure that the sheriff would be liable to 
Peters. He kept enough in hand to pay Peters ; but that is 
not in the case as it now stands. 

Nor do we decide anything as to the amount of money now 
in hand. The Judge did not, as we understand the record, 
settle the question as to whether the money paid to General 
Benning and Judge Worrill was by consent of Mr. Downing, 
so as to lessen the fund for which the sheriff is liable; that isa 
question of fact turning on the evidence. The rule ought not 
to have been discharged. It is, in our judgment, still open. 
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If Mr. Downing only consented on condition that the fund 
was not reduced below the amount of his claim, the sheriff 
who had the money in hand and knew the amount, or was 
bound to know the amount of the fi. fa., ought not to have 
paid it, or paid it on condition that it should be returned, 
if needed, to pay Peters. 

Judgment reversed. 


W. R. SKINNER ef al., plaintiffs in error, vs. ALLEN, PREER 
& InGeEs, defendants in error. 
The evidence being conflicting and the Judge trying the case having re- 


fused a new trial, this Court will not interfere, as there is sufficient 
evidence to support the verdict. 


New trial. Before Judge James JoHNson. Muscogee 
Superior Court. November Term, 1872. 


Allen, Preer & Ilges, brought assumpsit against W. R. 
Skinner and L, Skinner, upon the following account: 


W. R. Skinner and L. Sxryver, 
1869. In account with ALLEN, Preer & ILces: 
June 18th. To diseount your note (draft) due 18th October, $434 00 
July 8th. “ - ” ” ‘¢ 1st November, 108 60 
July 19th. * * ” ” ‘¢ 1st November, 342 29 
October 22d. Paid your bill with Preer & [ges.s.......serseeseeeee 217 86 
$1,102 72 
Cr. 
October 27th. By cash through Mr. C. Gachet, to pay your 
drafts, dated June 18th, and July 19th.. ecsconsestecsons 800 ae 


3326 43 


The defendants pleaded the general issue, set-off and pay- 
ment. The evidence as to whether the account had been paid 
was conflicting in the extreme. The plaintiffs made out a 
prima facie case by swearing to its correctness. A draft was 
presented to Mr. Allen by defendants, dated June 10th, 1869, 
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signed by W. R. Skinner and L. Skinner, addressed to the 
plaintiffs, payable four months after date, for $325 50. Upon 
this paper the entire controversy turned. Mr. Allen testified 
that it was sent to plaintiffs by W. R. Skinner, as collateral se- 
curity for the payment of goods to be furnished defendants ; that 
the goods were sent and are embraced in the account against 
Mrs. L. Skinner, dated July 30th, 1869, for $217 83, in favor 
of Preer, Ilges & Company, which was paid by plaintiffs; that 
he cannot tell how this draft came into the possession of the 
defendant. On the other hand, W. R. Skinner testified posi- 
tively that this draft was sent to the plaintiffs and they were 
to return goods, but that the goods embraced in the bill to 
Preer & Ilges, referred to in the account sued on, are all that 
were ever received by defendants; that he paid this draft to 
Mr. Allen himself; that the balance of his indebtedness was 
paid by Mr. Gachet; that there is now nothing due to the 
plaintiffs. Other testimony was introduced unnecessary to be 
set forth. 

The jury found for the plaintiffs. The defendants moved 
for a new trial because the verdict was contrary to the evi- 
dence. The motion was overruled and the defendants ex- 
cepted. 


Peasopy & Brannon, for plaintiffs in error. 
Inaram & CrRAwForD, for defendants. 


TRIPPE, Judge. 


The draft, which was the matter of contest, was drawn 
by the husband and wife since the Act of December, 1866. 
It did not appear that the wife executed the paper as security 
for her husband, or that it was drawn to pay his debts. In 
fact it appeared that she was the beneficiary of some of the 
transactions of which this draft formed a part. The wife 
should be protected against any control or power that the 
husband may wrongfully exercise over her that involves her 
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separate estate, especially if known to the creditor. But 
nothing of this sort is charged in this case. 

The evidence was conflicting on the question of payment. 
There was testimony to support the verdict had it been either 
for plaintiffs or defendants. The jury has passed upon it, and 
the Judge trying the case refused to interfere, and though the 
testimony of the defendant himself is somewhat more positive 
in its terms than that of plaintiff, yet, upon the whole, we do 
not feel constrained to set the verdict aside. 

Judgment affirmed. 


Pueasant H, Wurtaker, plaintiff in error, vs. WILLIAM 
J. Davin, defendant in error. 


_The Act of 1871, Code of 1878, section 3741, authorizing the plaintiff 
in execution, where a ‘‘claimant’’ has withdrawn his claim, to go to 
the jury and recover damages, ‘‘in case it is made to appear that the 
claim was interposed for delay only,’’ is not retroactive, so as to apply 
to claim cases then pending, it not appearing that any previous claim 
of the same property had been put in and withdrawn by the claimant. 


Claim. Damages. Before Judge JAMEs JoHNson. Har- 
ris Superior Court. April Term, 1873. 


An execution in favor of Grief W. Epps against John M. 
Granberry, principal, and Tomlinson F. Brewster, security, 
which had been transferred to William J. David, was levied 
on May Ist, 1867, on five hundred and twenty acres of land, 
situate in the county of Harris. This property was claimed 
by Pleasant H. Whitaker on June 4th, 1867. The issue 
thus formed came on for trial at the April term, 1873, when, 
after the evidence had been introduced and the jury charged, 
the claimant withdrew his claim. The plaintiff in execution 
insisted on proceeding for damages. The claimant objected. 
The objection was overruled and the claimant excepted. 
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The Court then charged the jury, “that they should deter- 
mine from the evidence whether the claim had been inter- 
posed frivolously and for delay only, and that in connection 
with the testimony they might take into consideration in de- 
termining the question of fact that the claimant had with- 
drawn his claim.” To which charge the claimant excepted. 

The jury returned a verdict for the plaintiff in execution 
for $222 53 damages. 

Error is assigned upon each of the aforesaid grounds of 
exceptions. 


JAMES M. Mosiey; Buianprorp & CrawrorD, for 
plaintiff in error. 


InaramM & CrRAWFoRD, for defendant. 


McCay, Judge. 


The Act of 1871, giving to the plaintiff in execution the 
right, when a claim is withdrawn, to go to a jury on an issue 
that the claim was interposed for delay, and seek the damages 
provided in such cases by the claim laws, is not, in its terms, 
retroactive, so as to apply to claims then pending. True, the 
language is broad enough to cover such cases; but the rule is 
well settled that we are not to give a retroactive operation to an 
act, unless that is the plain intent. This is especially the case 
when to give it that construction would be to make it divest 
a vested right, or to operate so as to impose a penalty for an 
act already done. . We think this act would so operate, if it 
is to be taken as applying to claims then pending. 

The damages authorized to be given in a claim case are 
penalties. They do not turn on the actual damage received 
by the plaintiff. They must be ten per cent., and, may be, 
such other higher per cent. as to the jury may seem reasona- 
ble and just. It may be that the plaintiff is not, in fact, 
damaged. The property may still pay his debt, with the in- 
terest, during the pendency of the claim. The real damage 
in such a case is to the defendant in execution. But the law 
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declares that if a claim is interposed for delay only, it shall be 
the duty of the jury to punish the claimant, at any rate, by ten 
per cent., and by more, at its discretion. And this is plainly 
entirely independent of whether the delay has been, in fact, a 
greater damage than is compensated by the interest. 

If the Act of 1871 is only to be understood as authorizing 
the plaintiff to go to the jury and recover his actual damage, 
the objection would not apply, since that would only be giv- 
ing him a new remedy for a right he already had. But the 
Act of 1871 evidently intends the damages, penalties, allowed 
against a claimant who has put ina claim “for delay only,” 
which damages turn, as we have said, not upon the actual 
hurt the plaintiff has suffered, but on the good faith of the 
claimant. 

When this claim was put in, the plaintiff was not liable to 
this penalty. He was only liable to a suit for the actual dam- 
age, and this is sometimes great. I have known a wagon and 
team worn out during the pendency of a claim, and the de- 
fendant insolvent. The effect of the Act of 1871 is to impose 
a penalty, not simply a new remedy for actual damage, and it 
cannot have a retrospective operation. To so construe it, 
would make it a technical ex post facto law, prohibited both 
by the State Constitution and the Constitution of the United 
States. 

Judgment reversed. 


SeaBorn WaprForpD, plaintiff in error, vs. RopERT RHODEs, 
defendant in error. 


The evidence being conflicting, and inasmuch as the Court refused to 
allow the defendant to be recalled to prove a fact inadvertently omitted, 
the discretion of the Court below in granting a new trial will not be 
controlled. 


New trial. Practice. Before Judge Goutp. City Court 
of Augusta. February Term, 1873. 
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Wadford brought complaint against Rhodes for $720 00, 
the balance due upon an account for cantaloupes sold, after 
allowing credit of $100 00. The defendant pleaded the gen- 
eral issue. The real defense relied upon was that the defend- 
ant purchased the cantaloupes for a man by the name of 
Bryant, disclosing the name of his principal at the time of 
the contract. Upon this point the testimony was exceedingly 
conflicting. 

It appeared that on the day of the last shipment of canta- 
loupes, $100 00 was paid to plaintiff on the account, but 
whether by defendant or Bryant the evidence is again con- 
flicting. The plaintiff testifies that the payment was made 
by defendant, but Bryant states that the money, though taken 
from defendant's drawer in his office, belonged to him, Bryant. 

Pending the concluding argument of plaintiff’s attorney, 
a controversy having arisen as to the proof upon the point as 
to in whose money the above payment was made, counsel pro- 
posed to recall defendant to show by him that it was Bryant’s 
money, stating that he had been of the opinion that such 
proof had been made, and that his failure to interrogate the 
defendant upon this point was an inadvertent omission. This 
the Court refused to permit, and defendant excepted. 

The jury returned a verdict for the plaintiff for $545 68. 
The defendant moved for a new trial on the ground of the 
above exception, and because the verdict was contrary to the 
law and the evidence. The motion was sustained, and a new 
trial ordered; whereupon the plaintiff excepted. 


Joun T. SHEWMAKE, for plaintiff in error. 


Hook & GARDNER, for defendant. 


WARNER, Chief Justice. 


This was an action brought by the plaintiff against the de- 
fendant to recover the value of a lot of cantaloupe melons. On 
the trial of the case, the jury found a verdict for the plaintiff. 
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A motion was made for a new trial, on the ground that the 
verdict was contrary to the charge of the Court, contrary to 
the weight of the evidence, and because the Court refused to 
allow the defendant to be recalled during the argument of the 
case to prove whose money the $100 00 was in the drawer, 
given in part payment for the melons, the defendant’s counsel 
stating that he thought he had proved that fact, but as it 
seemed he had not, the omission was inadvertent, and he de- 
sired then to be permitted to make the proof. The Court 
granted the new trial; whereupon the plaintiff excepted. 

The main question in the case, was whether the plaintiff 
sold the melons to the defendant on his own account or as the 
agent of another party, and whether the name of the other 
party was disclosed to the plaintiff by the defendant at the 
time of the sale. On this point the evidence was conflicting. 
In view of the evidence disclosed in the record, and inasmuch 
as the Court refused to allow the defendant to be recalled to 
prove the fact inadvertently omitted, as before stated, we will 
not control the diseretion of the Court below in granting the 
new trial in this case. 

Let the judgment of the Court below be affirmed. 


THe UnperwritEers’ AGENCY, plaintiff in error, vs. Ep- 
WARD SEABROOK, administrator, defendant in error. 


Where a bill was filed against an insurance company to make them liable 
for certain cotton lost by the sinking of a steamboat, on the ground 
that their agent had fraudulently misled the owners, so as to induce 
them to believe that the cotton was insured by the company; and the 
evidence showed that the agent, for whose act the company was sought 
to be charged, was the agent of several other insurance companies en- 
gaged in the same business at the same place, and there was nothing 
in the proof to show for which of the companies the agent was acting 
at the time he did the acts from which the fraud was sought to be in- 
ferred : 

Held, That a verdict against the company was illegal, and without evi- 
dence to support it, and it was error in the Court to refuse a new trial. 
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Insurance. Principal and agent. Before Judge JAmEs 
JOHNSON. Muscogee Superior Court. October Term, 1872. 


In February, 1866, Lloyd G. Bowers, in behalf of Edward 
Seabrook, administrator upon the estate of George O. Dawson, 
deceased, applied to DeWitt F. Wilcox, in Columbus, Geor- 
gia, the agent of the Underwriters’ Agency, for insurance on 
one hundred and ten bales of cotton, which risk, in behalf of 
the Underwriters’ Agency, Wilcox refused to take. 

Bowers then wrote a letter to Y. G. Rust, as follows: 


“CotumBvts, February 6, 1866. 
“Y.G. Rust, Esq.—Dear Sir: Will you please find Mr. 
Oliver Cromwell and get particulars of him how he ships two 
lots of cotton to Apalachicola, (one of fifty bales, the other of 
sixty bales,) and insure them to Apalachicola. Send bills to 
me and [ will remit by express. Mr. W. Cromwell expected 
me to insure, but found out, after his son had left, I could 
not. Your prompt attention will oblige 
“Yours, L. G. Bowers. 


“ How is your cotton market? Market dull here. Mid- 
dlings, thirty-eight cents. Is there much in your section?” 


To which Rust responded as follows : 


“ALBANY, February 9, 1866. 
“L. G. Bowers, Esq., Columbus—Dear Sir: Your favor 
of the 6th instant is received. Mr. Cromwell is now shipping 
sixty bales of cotton by steamer ‘White Rose,’ now loading 
at this place. The other fifty bales he will not be able to get 
off in time for the boat, but will ship next week. The treas- 
ury agents have seized one bale of his cotton, the producer 
being a subscriber to the cotton loan. Middling cotton worth, 

to-day, thirty-five cents. Yours truly, 
“Y. G. Rust.” 


The steamer White Rose sunk on the 19th February. Oli- 
ver Cromwell, on the 21st February, called on Y. G. Rust 
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take initiatory steps thereto.” Rust remarked, “why your 
cotton is not insured,” ete. Bowers and Rust were insurance 
agents, Bowers in Columbus and Rust in Albany, of the 
ZEtna and Home. Wilcox in Columbus, and Rust in Albany, 
represented the Underwriters’ Agency. After this Seabrook, 
administrator as aforesaid, through his agents, took charge of 
the cotton, shipped it to Apalachicola, sold part as damaged, 
shipped part to Liverpool, received proceeds of sale on 5th 
April, 1866, and on the 13th April, 1866, filed a bill versus 
Y. G. Rust and the Underwriters’ Agency, charging the lat- 
ter with constructive fraud in inducing him, Seabrook, to be- 
lieve his cotton was insured in that company, in consequence 
of which he failed to take out other insurance. The charges 
in his bill are: 

Ist. That he applied through his agent, Warham Crom- 
well of Columbus, to Lloyd G. Bowers of the same city, to 
insure said (one hundred and ten bales) cotton ; that Bowers 
replied he could not take the risk himself as the cotton was 
not in his district, but that he would get it taken by Yewell 
G. Rust, of Albany, the agent of the Underwriters’ Agency ; 
that Bowers wrote the letter before set out to Rust and re- 
ceived the reply hereinbefore set forth, which Bowers con- 
sidered as an insurance of the cotton, and so informed com- 
plainant, who rested satisfied that his cotton was insured. 

2d. That he, Rust, afterwards acted on this letter in respect 
to the lot of fifty bales, which he not only did insure as agent 
of Underwriters’ Agency, but made out all of his charges, 
including the premium of insurance against Bowers. 

3d, That complainant, for these reasons, reposed full confi- 
dence in Rust, as agent of the Underwriters’ Agency, that he 
would insure said cotton, and that his omission or neglect to 
do so was contrary to the legal and equitable duty of said 
company, and caused to complainant the loss of his cotton. 

In addition to the letters at the trial, complainant intro- 
duced L. G. Bowers, who testified, that he did not write the 
letter to Rust as agent of the Underwriters’ Agency; that he 
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did not have said office, or any other, in his mind; that he 
merely wrote to Rust because he knew that he was the agent of 
several companies; supposed that Oliver Cromwell would at- 
tend to getting certificates of insurance; that he should have 
called on Rust for that purpose. 

Warham Cromwell, agent of complainant, testified: Bowers 
said he could not insure the cotton in Albany, as Rust rep- 
_ resented at that point the companies represented in Columbus 
by him, Bowers; that he would see Wilcox, the agent of the 
Underwriters’, and endeavor to get insurance; if he failed, 
that he would write to Rust and instruct him to insure; that 
he did apply to Wilcox, agent of Underwriters, who declined 
the risk, and he had written to Rust, by mail and express, in- 
structing him to insure the cotton; witness saw the letter writ- 
ten by Rust to Bowers, and was fully and entirely satisfied 
the cotton was insured and so informed complainant. 

Oliver Cromwell testified, that all that occurred between 
him and Rust in regard to the sixty bales was that Rust 
showed him Bowers’ letter, and-he told Rust how he was 
shipping; did not request insurance in any particular com- 
pany. 

Y. G. Rust testified, that he did not represent any insurance 
company when he had read the letter to Cromwell, or when 
he wrote the reply; that he was agent, at the time, for the 
/Etna, the Home and the Underwriters’ Agency, and as Crom- 
well neither advised him of the marks, values or complete- 
ment of the shipment, he did not even know what cottons 
were shipped on the “ White Rose,” or that he was looked to 
for insurance until after the wreck. 

Both Rust and Cromwell testified that the fifty bales were 
insured on a special and separate application by Oliver Crom- 
well for insurance in the Underwriters’ Agency ; that the pre- 
mium, $217 00, was paid in cash at the time, and certifi¢ates 
of insurance delivered. 

The Underwriters’ Agency introduced no evidence. 

Before charging the jury, the Court inquired of complain- 
ant’s counsel if he sought to have a decree against defendant, 
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Rust. He replied that he did not. This occurred in presence 
of the jury. The Court then charged: 

1st. That in this proceeding no decree could be rendered 
against Rust. 

2d. That if the defendant, by its agent, induced the plain- 
tiff or his agent to believe that his cotton had been insured, 
when, in fact, it had not, and if so believing, the plaintiff had 
not insured, and the cotton was lost, as alleged by plaintiff, 
said defendant became liable to plaintiff, and the measure of 
the liability was the value of the cotton believed to be insured 
at the time the same was lost, with interest thereon to the time 
of the trial. 

To which charge defendant excepted. 

The Court, at the request of defendant, charged the jury: 

“Tf Rust was agent of other companies as well as defend- 
ant’s, and the proof does not show that Rust was dealing with 
complainant as agent of defendant, complainant cannot select 
out of the several companies represented by Rust the Under- 
writers’ Agency, and so fix the liability on it, rather than some 
other company which Rust represented.” 

Upon these charges and evidence a verdict was rendered 
against the Underwriters’ Agency for $13,015 00. 

Defendant moved for a new trial, because the Court erred 
in its charge, because the verdict was contrary to the law, as 
given in charge, and without evidence to support it. A new 
trial was refused, and defendant excepted. 


R. J. Moses, for plaintiff in error. 


Henry L. Bennine, for defendant. 


McCay, Judge. 


It must be remembered that the complainant’s case in this 
bill cannot stand upon any contract to insure. Contracts of 
insurance must be in writing: Code of 1873, section 2794. To 
justify a verdict for the complainant, it must appear that by 
the conduct of the company’s agent it has been put in such a 
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situation as that it is liable for damages for his act, or for his 
failure to act. It is not sufficient that the agent, as an indi- 
vidual, has done something for which he would be liable; the 
act proven must be some act of the agent representing the 
company. If, for instance, the evidence shows that Bowers 
wrote to Rust, as a friend, asking him to see Cromwell, get 
the marks and the mode of shipment of the cotton, cause it 
to be insured and draw on him for the premium, and if Rust 
undertook to do so and failed, and so misled the complainant 
as to prevent him insuring, in fact, then, however, Rust might 
be chargeable, the company would not be. The basis of the 
right to recover is, that the acts which misled, if there were 
such acts, must be Rust’s acts as the agent of the Underwri- 
ters’ Company. As the case went to the jury—there being a 
disclaimer of any verdict against Rust—to justify the verdict 
it must have been shown that Rust did certain acts as the 
agent of the defendant; that those acts were of a nature cal- 
culated to lead them to believe the sixty bales of cotton were 
insured by Rust, as the agent of the defendant, and that they 
did so believe, and failed to insure in fact. 

We do not think there is any evidence in the record to jus- . 
tify the verdict, to make out these necessary ingredients of a 
case for the plaintiff. It appears that Rust was the agent, 
taking river insurance for three companies, and that he was 
also a warehouseman, having cotton in store for this very 
plaintiff. ‘Two of these companies were represented at Al- 
bany by Rust, and at Columbus by Bowers. The Under- 
writers’ was represented at Columbus not by Bowers but by 
Wilcox. The plaintiff applies to Bowers (not the agent of 
defendant.) Bowers declined, because, to take the insurance 
would be to interfere with the Albany agency of those com- 
panies which he represented at Columbus, and Rust, at Alba- 
ny. As the plaintiff was an old customer and friend, he, how- 
ever, made himself busy to get the cotton insured. He ap- 
plied to Wilcox, the defendant’s agent at Columbus. Wilcox 
declined. He had told the plaintiff that if he failed with 
Wilcox he would instruct Rust to insure; and he wrote to 
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Rust the letter of the 6th of February. Naturally one would 
suppose, as this was a letter from one agent of these compa- 
nies to another agent of the same companies, that if Bowers 
was writing to Rust as an insurance agent at all it was as 
agent of his own companies. But he does not, in terms, ad- 
dress Rust as an insurance agent at all, nor does he write as 
anagent. His letter is to Rust as an individual, and he signs 
it as an individual, and he testifies that he did not have any 
particular company in his mind when he wrote ; and, doubt- 
less, that was the fact. He intended to ask Rust to insure in 
any company he might see fit, and Rust would have fully 
complied with his request as well as with the intimation con- 
tained in his reply to that request, if he had insured in any 
of the companies he represented, or in any other good com- 
pany represented by some other person at Albany. Nor is 
there in Rust’s reply anything to show that he was acting as 
agent of the defendant. He writes as an individual. He 
signs his name Y. G. Rust, with no affix of agent for any- 
boly. It is giving, too, a very large effect to Rust’s letter to 
infer from it that he promises to insure at all. He acknowl- 
edges the receipt of Bowers’ letter, and says that Mr. Crom- 
well is shipping sixty bales by the steamboat, and will ship 
the balance in a short time, but he does not say he will insure 
as Bowers had requested. It is very probable that Bowers 
did think from this that Rust would do as he requested him. 
But this thought is not founded on any promise in the letter, 
but is only an inference founded in the relations between him 
and Rust as friends, knowing each other and having confi- 
dence in each vther. Certainly there is nothing in the letter 
of Rust to justify an inference that Rust would insure as 
agent of the Underwriters’ Agency. So much for the letters 
of Bowers and of Rust. Rust showed Cromwell Bowers’ 
letter, and Cromwell gave to Rust the marks of the cotton, 
sixty bales, and informed him that they were on board the 
steamboat. 

We think it very probable that Cromwell supposed Rust 


would insure them from this act, though it would be going 
VoL. xix. 36. 
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very far to hold Rust bound, even as an individual, for dam- 
ages for not insuring. He was under no obligation to do it. 
His undertaking, if he did undertake, was gratuitous, and if 
he is liable at all, it is only because Cromwell, trusting to this, 
took no further steps. Can any one think, if Cromwell had 
been instructed by his father to insure, (he says he was not,) 
that he would have been satisfied as the matter stood. 

But there was nothing said by Rust to Cromwell, nor by 
Cromwell to him, to indicate that Rust, in showing Bowers’ 
letter and in getting the marks of the cotton, was acting as 
the agent of the Underwriters’ Agency. Cromwell says dis- 
tinctly that nothing of the kind occurred. It is true that in 
one of his answers he does say that no other company was 
mentioned but the Underwriters’ Agency. But it is plain 
that, in this, he is referring to the fifty bales insured in that 
company, in March, since he says several times that at the in- 
terview in February, when Rust showed him Bowers’ letter, 
and he gave the marks of the cotton, nothing was said as to 
what company it was to be insured in. Is not the presump- 
tion just as strong that it was to be insured in the Home or 
ZEtna as in the Underwriters’? Nay, is not the inference just 
as strong that, in getting these marks, Rust was not acting as 
the agent of any of the insurance companies, but as a ware- 
houseman, and as the agent of the plaintiff? 

We do not think the fact that the fifty bales was, after the 
first lot was lost, (after Rust had refused to recognize it as in- 
sured, and repudiated the inference they sought to draw from 
his letter of the 6th of February, and his conversation on 
that day with Cromwell, taking the marks, ete.,) has any thing 
to do with this suit. It seems to us absurd to say that be- 
cause Rust, in March, on the special application of Cromwell, 
to insure the fifty bales in the Underwriters’, did so in- sure 
it, receiving from him the premium in cash, is to be held as 
‘acting as the Underwriters’ Agency, in his letter of the 6th of 
February, and in his acts of that date, as testified to by Crom- 
well, Had he, on the application of Cromwell, insured this 
fifty bales in the Home or /Etna, would that have shown he 
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was, on the 6th of February, acting for the Home or “tna? 
The only use that can be made of this insurance in March is, 
to show that Rust, in agreeing to look to Bowers for his 
storage, did so in view of Bowers’ first letter. But this does 
not throw any light on the question as to whether Rust was 
acting for the Underwriters’ when he spoke to Cromwell on 
the 6th of February, and when he wrote the letter of that 
date to Bowers. If it indicates anything it is that Rust was 
acting as a warehouseman, because, in insuring the fifty bales, 
he gets and credits the cash for the insurance, and charges 
Bowers with the storage. 

It is undoubtedly true that Mr. Rust’s conduct and his tes- 
timony does not, in view of what the other witnesses say, ap- 
pear to be quite free from blame. We are not prepared to 
say that the evidence, taken altogether, does not show that 
when he spoke to Cromwell, and when he wrote the letter of 
the 6th, he did intend to insure both lots of cotton; but we 
are very clear that the evidence does not show that, as agent 
of the defendant, he undertook to do so. Had he insured 
both lots in the Home or Etna, or had he gone to some other 
insurance agent and insured them in some company he did 
not have anything to do with, he would have done everything 
Bowers requested him to do, everything Cromwell thought he 
was about to do, and everything Bowers supposed, from his 
letter of the 6th, he had done. Under such a state of facts, 
it seems to us that it is entirely gratuitous to charge the Un- 
derwriters’ with the damages flowing from Rust’s failure to 
comply with Bowers’ request. 

Had Bowers written to Rust as agent of the Underwriters’, 
and Rust showed Cromwell such a letter—had Rust replied 
as such agent—had Rust been the representative of no other 
company doing that kind of business—the verdict might have 
been sustainable, though, even then, it would have been an 
extreme case, 

If, when the law requires a contract to be in writing—men 
trust to mere words—it ought to be a strong case to make a 
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principal liable for the act of his agent in promising, by parol, 
to do that which, when done, must be done by writing. 
Judgment reversed. 


HENDERSON TaYLor, plaintiff in error, vs. JAmEs R. Mar- 
TIN, defendant in error. 


There was no abuse of the discretion of the Court in refusing to grant a 
new trial in this case. 


New trial. Evidence. Before Judge Ropinsoy. Morgan 
Superior Court. November Term, 1872. 


Martin brought case against Taylor for malicious prose- 
cution, claiming $2,000 00 damages. ‘The defendant pleaded 
not guilty. Plaintiff introduced an indictment charging him 
with having enticed away laborers in the employment of de- 
fendant, upon which appeared his name as prosecutor. J. T. 
Patterson, one of the grand jury who found the true bill, 
testified that the defendant was examined before said jury as 
the prosecutor. It was shown by the subpcena docket that 
the defendant had caused subpeenas to be issued for the pros- 
ecution. It was admitted that he employed counsel to repre- 
sent the State, and that the plaintiff was tried on said indict- 
ment and acquitted. The Solicitor General, Mr. Jordan, 
testified that the defendant was present, counseling and ad- 
vising at the trial. The plaintiff testified that he did not 
entice away the servants named in the indictment (Jerry 
Allen and Nat Allen) from the employment of the defendant. 
That defendant told him, in the latter part of December, 
1870, after inquiring what rates Poulaine was paying for 
hands, that he would pay no such rates; that he would suffer 
his land to grow up in briars first. That plaintiff was em- 
ployed as agent by Poulaine for 1871, to attend to his planta- 
tion, and was not employing hands for his own use. That 
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he was authorized to and did look up hands for his employer. 
That he did not tell James Almond, in January or February, 
1871, at plaintiff’s house, on Poulaine’s plantation, that the 
negroes named in the indictment had told him before he em- 
ployed them that they were under a verbal contract to live 
with the defendant for the year 1871, and that they did not 
wish defendant to know that they were going to leave, for if 
he did he would not settle with them. Did not tell Almond 
that he, plaintiff, had hired or contracted with the negro 
hands; but did tell him, in May, 1871, that said negroes 
told him that they had had a contract with the defendant, 
and that he would not settle if he knew they were going to 
leave. Plaintiff and his family are dependent upon his labor 
for a support ; he has not been discharged by Poulaine, but 
is still living with him in same capacity as in 1871. His 
counsel charged him $25 00 for defending him upon thie 
criminal trial. 

_ Antoine Poulaine testified, that he hired the negroes named 
in the indictment about Christmas, 1870, or early in January, 
1871. That plaintiff, as his agent, was looking up hands 
for him before and about that time. That he told the de- 
fendant, who came to his house in February, about the ne- 
groes, that he had hired them by written contract, and did 
not want him to come there bothering about his hands; but 
that if he, defendant, would satisfy him, witness, that he had 
a contract with the negroes before his, witness’, was made, he 
would discharge them. That he told Peterson Taylor, in 
February, 1871, before the indictment was found, that he 
had the negroes, and thinks he so testified on the trial upon 
the indictment. 

G. Almond testified, that the defendant told him in July, 
1871, that the prosecution against plaintiff grew out of bad 
feeling between his son P. Taylor and the plaintiff; that it 
ought not to be in Court; that P. Taylor, agent for the defend- 
ant, told him that he had made no contract with the negroes 
named in the indictment, and did not want any as he had 
them where he wanted them. 
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James Brack testified, that he was present when the plain- 
tiff was tried on the indictment; that on said trial Reuben 
Almond, since deceased, testified that P. Taylor told him that 
he did not have, and did not want any contract with the ne- 
groes named; that he had them where he wanted them. 

Henderson Taylor, the defendant, testified that the negroes 
named in the indictment, had lived on his place in Morgan 
county, which his son Peterson Taylor managed as his agent, 
in 1870; that his son had informed him that he had con- 
tracted with said negroes to work on the same place for the 
year 1871; that some time in January, 1871, the negroes left 
his place and went to Mr. Poulaine’s, on which the plaintiff 
lived as agent; that not long after they left, James Almond 
told defendant that the plaintiff had told him that he had 
hired said negroes when he knew they were under a verbal 
contract to work for the defendant. for the year 1871, but not 
being in writing it was worthless; that said negroes had told 
him these things, and also, that they did not wish the defend- 
ant to know that they were about to leave, for if he did he 
would not settle with them; that he knew the negroes were 
working on Poulaine’s place; that he never spoke to the 
plaintiff about hiring them; that he had never told plaintiff 
that he had hired no hands for the year 1871. 

Peterson Taylor testified that as agent for his father, the 
defendant, he did make a verbal contract with the negroes 
named in the indictment, for the year 1871, and that he so 
told the defendant before said negroes left the place, and be- 
fore the indictment was found; that he may have had a con- 
versation with Mr. Poulaine as testified to by him, but is pos- 
itive that he never reported that conversation to his father; 
that he did not say to George Almond, Reuben E. Almond, 
deceased, or to any one else, that he had not made a contract 
with the negroes mentioned, for the year 1871. 

James Almond testified, that in the latter part of January 
or first of February, 1871, the plaintiff told him, at his house 
on Poulaine’s plantation, that he hired the negroes named for 
Poulaine; that they told him before he hired them that they 
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were under a verbal contract to live with the defendant for 
the year 1871, and that they did not want the defendant to 
know that they were going to leave, for if he did, he would 
not settle with them; that the plaintiff also said that the con- 
tract was of no account, as it was not in writing; that witness 
told the defendant of this conversation before the prosecution 
was commenced ; that the conversation took place in the pres- 
ence of the plaintiff’s wife. 

Louis Stepney, colored, testified, that he lived on Mr. Pou- 
laine’s land when the plaintiff was agent or overseer on the 
place; that some time in January, 1871, the plaintiff said to 
witness that he had some hands, naming those mentioned in 
the indictment, whom he wished to put in his (witness’) squad ; 
that he stated, at the same time, that the hands were under 
verbal contract for the year 1871, but as it was not in writing, 
it was no account; that he heard of the negroes coming to live 
with and work for Mr. Poulaine long before he ever saw the 
plaintiff. 

The jury found $100 00 for the plaintiff. The defendant 
moved for a new trial, upon the following grounds, to-wit: 

Ist. Because the verdict was contrary to law, equity and 
evidence. 

2d. Because the Court erred in admitting, over the objec- 
tion of defendant’s counsel, evidence of a conversation be- 
tween Peterson Taylor and Antoine Poulaine, both of them 
being witnesses, in the absence of the defendant. 

The motion was overruled, and the defendant excepted. 


Briiups & Brosston, by W. A. Lorton, for plaintiff in 
error. 


McHenry & McHenry, by brief, for defendant. 


TRIPPE, Judge. 


This was a case which, under the evidence, was one exclu- 
sively for the jury. No exception was taken to the action of 
the Judge, the one alleged in the bill of exceptions being 
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withdrawn. Whether the statement of the witness, Poulaine, 
that “he told Peterson Taylor, in February, 1871, before the 
indictment, that he (witness) hired the negroes,” was or was 
not admissible, its admission could not have damaged the de- 
fendant below. The witness had already testified that he told 
the same thing to the defendant in the same month. What- 
ever force was in the fact that Mr. Poulaine had hired the 
negroes, and that defendant was informed of it in February, 
it was distinctly stated by him, as a fact, that he had hired 
them, and had so notified the defendant. That he also so told 
the son of defendant, was an immaterial question as to the 
issue upon trial. 

The Court did not abuse its discretion in refusing to grant 
the new trial. 

Judgment affirmed. 


ELIZABETH HatcHeERr, executrix, plaintiff in error, vs. A. 
GAMMELL & ComMPANy, defendants in error. 


An entry by a sheriff on an execution as follows: ‘‘ Received this fi. fa. 
of L. T. Downing for collection, August 15, 1869.’’ signed by the sher- 
iff, is a sufficient ‘‘ entry ’’ by an officer authorized to execute and re- 
turn the fi. fa. to prevent the dormancy of the judgment. 


Dormant judgment. Execution. Entry. Before Judge 
JAMES JOHNSON. Muscogee Superior Court. May Term, 
1873. 


Judgment was rendered in favor of plaintiff against de- 
fendants in the Inferior Court of Muscogee county, at the 
September term thereof, 1862, to-wit: on the 3d day of Sep- 
tember, 1862, for $350 00, principal, besides interest and 
cost. Execution was issued thereon on the 16th day of the 
same month, which went into the hands of James G. Cook, 
sheriff of said county, who, on the 20th day of November, 
1862, entered on said fi. fa. his receipt to the defendant, A. 
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Gammell, for $14 25, the cost thereof. On the 28th day of 
said November, an entry was made on said fi. fa. by the clerk, 
A. P. Jones, acknowledging the receipt, from sheriff Cook, of 
$7 45, his cost in said case. Afterwards, L. T. Downing, at- 
torney for plaintiff, delivered said fi. fa. to J. J. Bradford, 
the deputy of John R. Ivey, who was then the sheriff of said 
county; and, thereupon, said Bradford made the following 
entry on the same: 


“Received this fi. fa. of L. T. Downing for collection. 
“JOHN R. IVEY, sheriff. 
“Per J. J. BRaprorD, deputy sheriff. 
“August 16, 1869.” 


On November 4th, 1872, said Bradford, who had then be- 
come sheriff of said county, entered on said fi. fa. sundry 
levies on the property of the defendants therein, and, there- 
upon, said Gammell interposed his affidavit, alleging, amongst 
other things, that said fi. fa. was proceeding illegally in this, 
because the execution was issued from Muscogee Inferior 
Court on the 16th day of September, 1862, the levy dated the 
4th of November, 1872, and no return was made on the exe- 
cution for seven years prior to the levy. The execution and 
affidavit were returned by the sheriff to the Superior Court 
of said county. Upon the hearing of the illegality, the exe- 
cution and the entries thereon were submitted in evidence, 
and the Court held the judgment on which said execution is- 
sued, dormant. 

To this ruling of the Court, exception was taken, and error 
assigned thereon. 


L. T. Downtne, for plaintiff in error. 
Peasopy & BRANNON, for defendants. 


McCay, Judge. 


The Code, (Irwin’s) section 2863, makes a judgment dur- 
mant if no “entry” be made upon it by an officer authorized 
to execute and return it for seven years. There is an entry 
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here by the sheriff, who is such an officer. I's it such an entry 
as is contemplated by the statute? We think it is. What is 
it? A statement, signed by the sheriff and dated, that the 
execution is placed in his hands with orders to make the 
money. Section 397 of the Code makes it the duty of the 
sheriff to keep a docket of executions placed in his hands, the 
date of their delivery, and his actings and doings thereon, and 
have the same ready for use in any Court of the county. An 
entry of the date of the receipt of a fi. fa. is, therefore, proper 
matter for a return. It charges the sheriff; it is an official 
act. If transferred upon his book, it is notice to all that the 
plaintiff claims his execution to be a subsisting one: See Bat- 
ile vs. Shivers, 39 Georgia, 415. It is not necessary that the 
entry shall be of some action on the fi. fa. It may be of 
some new action—anything that is properly a part of a re- 
turn—everything that may charge or discharge him. Any- 
thing that, transferred upon the docket, will show the execu- 
tion to be a living, acting thing. 
Judgment reversed. 


Jacosp L. Coss, plaintiff in error, vs. A. J. Pitman, de- 
fendant in error. 


An affidavit of illegality to an execution from Whitfield Superior Court, 
in which the defendant alleged that he was never served with any pro- 
cess and copy of the declaration in the suit upon which said judgment 
was rendered; that he was, at the time said action was commenced and 
up to the date of the judgment, a resident of the county of Randolph 
and not of the county of Whitfield, was properly dismissed on demur- 
rer, as it failed to disclose that he had not acknowledged service of 
the declaration and process, and that he had not appeared and pleaded 
to the merits. 


Illegality. Service. Judgment. Before Judge McCuTcHEN. 
Whitfield Superior Court. April Term, 1878. 


For the facts of this case, see the decision. 
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D. A. WALKER, by brief, for plaintiff in error. 


J. A. R. Hanks, for defendant. 


WaRNER, Chief Justice. 


This was an affidavit of illegality to an execution, the de- 
fendant alleging therein that he was never served with any pro- 
cess and copy of the declaration in said case, that he was at the 
time said suit was brought and up to the time the judgment is 
claimed to have been rendered, a citizen of Georgia, residing 
in the county of Randolph, in said State, and not in the 
county of Whitfield, and the Superior Court of the county of 
Whitfield had no authority to render such a judgment against 
him. The plaintiff demurred to the affidavit, which demur- 
rer was sustained by the Court, and the defendant excepted. 
The 3621st section of the Code declares that, if the defendant 
has not been served and does not appear, he may take advan- 
tage of the defect by affidavit of illegality, but if he has had 
his day in Court, he cannot go behind the judgment by an 
aitidavit of illegality. To enable the defendant, by an affi- 
davit of illegality, to go behind the judgment under this pro- 
vision of the Code, he should not only swear that he was not 
served with a copy of the declaration and process in the case, 
but should also swear that he did not appear in the case and 
have his day in Court before the rendition of the judgment 
against him. Although he may not have been served with a 
copy of the declaration and process, still, he may have waived 
the same by an acknowledgment of service, or he may have 
appeared and pleaded to the merits of the case, as provided 
by the 3409th section of the Code, and thus have had his day 
in Court. Besides, the defendant might have been sued in 
the county of Whitfield, notwithstanding he resided in the 
county of Randolph, if he was a co-partner, or joint obligor, 
or joint prémisor, with one who did reside *in the former 
county, or if he was an indorser of a promissory note, the 
maker of which resided in Whitfield county, and if so sued 
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in Whitfield county, and pending the suit the other party had 
died, the plaintiff suggesting his death on the record, might 
have obtained the judgment against the defendant as provided 
by the 3396th section of the Code. 

The allegation that the Superior Court of the county of 
Whitfield had no authority to render a judgment against him, 
was a conclusion of law, which it was not competent for the 
defendant to decide for himself. When a judgment is ren- 
dered by a Court of competent jurisdiction, the presumption 
of the law is that it was rightfully rendered, unless the con- 
trary appears on the face thereof. When a defendant seeks, 
by an affidavit of illegality, to go-behind the judgment, and 
attack it on the ground that he has not had his day in Court, 
or that the Court in rendering the judgment had no jurisdic- 
tion of his person for that purpose, as prescribed by law, he 
should clearly and fully comply with the provisions of that 
section of the Code which authorizes him to do so. In our 
judgment, there was no error in sustaining the demurrer to 
the defendant’s affidavit of illegality in this case. 

Let the judgment of the Court below be affirmed. 


Tuomas Barron, plaintiff in error, vs. WILLIs CoLLins, 
defendant in error. 


When a declaration alleging that A. having, on the 1st of December, 1871, 
contracted with one Charles Barron, that he, the said Charles, should 
furnish himself and his two daughters and one George Barron to work 
as laborers on plaintiff’s land, during the year 1872, the plaintiff to 
furnish the land and mules, and the said Charles to receive one-third 
and plaintiff two-thirds of the crop, and that the defendant, knowing 
the said contract had not been abandoned, but still existed, did, on 
the 25th of December, 1871, employ the said Charles, his two daugh- 
ters, and the said George, to work for him for 1872, and that at the 
time of the bringing of the suit, to-wit: February, 1872, the said 
Charles et al., were working for the defendant to plaintiff’s damage, 
$500 00 : 

Held, That no good cause of action is set forth in the plaintiff's writ. 
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Contracts. Master and servant. Before Judge JAMEs JOHN- 
son. Talbot Superior Court. March Term, 1873. 


This case is sufficiently reported in the head-note. 

J. M. Matruews, by brief, for plaintiff in error. 

Wixus & Wiis, by HENry L. BEnntN@, for defendant. 
McCay, Judge. 


The demurrer to this declaration was properly sustained. 
The contract set out between the plaintiff and Charles Barron 
is not a contract of service. It does not appear that the labor 
of Charles Barron’s two daughters, and of George Barron, 
belonged to Charles. As the contract stands, it is a contract 
of Charles Barron to furnish himself and three others, to 
crop with the plaintiff; he, Charles, not the laborers, to get 
one-third and plaintiff two-thirds of the crop. This did not 
make Charles and the hands he furnished, the servants of 
the plaintiff. As the contract is set forth, Charles is a crop- 
per, the control of the labor is with him. It is the ordinary 
case of a man agreeing on his part to furnish the labor and 
another the land and stock. The laborers are the servants of 
Charles and not of the owner of the land. Charles is a con- 
tractor, not a servant. We think, too, the declaration is 
defective in not setting forth the nature of the damages. 
What was the damage? How did it accrue? Was the 
plaintiff at other expense in getting labor to work his land ? 
Did his land go unworked? In what way did the interfer- 
ence of the defendant damage him? - It does not follow that 
damage came simply because defendant hired the laborers 
which plaintiff supposed were to work his land. 

We are not clear either that an action lies until the service 
has in fact commenced. The gist of the action is, enticing 
away the plaintiff’s servants. Is one a servant of another 
for this purpose until he has actually entered into his ser- 
vice? Perhaps the contract was not binding; it does not 
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appear to have been written, and it was not to be performed 

within a year. Nor does it appear that Charles was author- 

ized to contract for the service of the others. We think, for 

these reasons, the Court was right in sustaining the demurrer, 
Judgment affirmed. 


ELEN SINGLETON et al., plaintiffs in error, vs. WILLIAM A. 
Hourr, defendant in error. 


Where, in March, 1872, a homestead in the realty and personalty of the 
husband was set apart to the wife, and a levy of an execution immedi- 
ately afterwards made on the balance of the land, and the husband 
died in April, 1872, pending the levy, the wife is not entitled to twelve 
months’ support out of the proceeds of the sale of such balance. If 
there be special grounds set up by the wife, such as that the homestead 
exemption is not of the value of the twelve months’ assignment, she 


should show that fact. 


Homestead. Year’s support. Administrators and execu- 
tors. Before Judge Ropinson, Jones Superior Court. Oc- 
tober Adjourned Term, 1872. 


This case arose upon a rule against R. P. Cook, sheriff of 
Jones county, issued at the instance of William A. Huff, re- 
quiring said officer to show cause why he should not pay over 
to said Huff the principal, interest and costs due upon an ex- 
ecution in favor of said movant against one Leroy Singleton. 
The answer of the sheriff set up substantially the following 
facts : 

The execution was levied upon two hundred and fifty acres 
of land, and pending the advertisement, the defendant died. 
On the first Tuesday in May, 1872, said property was sold for 
the net amount of $443 33, which he has retained in his 
hands under a notice from Ellen Singleton, the widow of the 
deceased, claiming the same as a year’s support allowed her 
under the statute in such cases made and provided. The 
aforesaid land was all the property of which said defendant 
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died seized and possessed. ‘The appraisers appointed by the 
Court of Ordinary awarded to said Ellen Singleton the sum 
of $500 00 as a year’s support, to be paid out of the assets of 
said estate. The award has been excepted to by Huff, and 
the issue thus formed is still pending, undetermined, before 
the Court of Ordinary. Prays that the rule may be dis- 
charged. 

The case was submitted to the Court upon the answer of 
the sheriff and the following additional facts: That previous 
to the death of Leroy Singleton, Ellen Singleton, his wife, 
applied for and had set apart to her a homestead of realty and 
personalty, according to the Constitution and Act of 1868; 
that this homestead was allowed her in March, 1872, and that 
the defendant, Leroy Singleton, her husband, died in April, 
1872; that said Leroy Singleton died pending the advertise- 
ment, and before the sale of the land levied upon, but after 
the levy and seizure by the sheriff; that, at the time of the 
sale, there had been no administration upon his estate. 

Pending the litigation, Ellen Singleton was made a party. 

The Court ordered the rule made absolute against the sher- 
iff. To this decision Ellen Singleton and the sheriff excepted. 


Lyon & Irvin, by W. A. Lorton, for plaintiffs in error. 


Biount & HARDEMAN, for defendant. 


Trippe, Judge. 


The wife of Leroy Singleton, in March, 1872, applied for 
and had set apart for her a homestead in the realty and the 
personal property of her husband. The sheriff then levied 
the execution of defendant in error upon the balance of the 
land of the husband. Before the sale, in May ensuing, the 
husband died, to-wit: in April, 1872. The land brought less 
than $500 00, and the widow sets up her right to twelve 
months’ support, ete., and that it should be paid out of the 
proceeds of the sale. Thus the wife had assigned to her of 
land of the value of $2,000 00 in specie, a few weeks before 
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her husband’s death. For it is to be presumed that she got 
the full valuation allowed by law, as there was a portion of 
the land left unassigned. It may be assumed, also, that she 
has the $1,000 00 in personalty, else the contrary should have 
been shown by her. She now, with that in possession, asks 
the balance of the estate as a twelve months’ support. 

In Roff, Simms & Company vs. Johnson, 40 Georgia, 555, 
it was held that, “the homestead is subject to the dower, and 
so, too, is the exemption of personalty subject to the year’s 
support, whatever of the year’s support has been received is 
to be deducted from the amount of the $1,000 00.” The con- 
verse of this proposition must be equally true, to-wit: what- 
ever of the $1,000 00 has been received, is to be deducted 
from the year’s support, especially if it be in possession of the 
wife at the death of the husband. Here it was assigned only 
a very short time before she became a widow, and if she rested 
her claim on any special fact, such as the loss, destruction or 
consumption of it during the life of her husband, and that 
there was nothing for her support, she should have shown 
that fact. 

It certainly would be going too far to construe these dif- 
ferent provisions so that the wife could take the full home- 
stead, should have and keep the same after her husband’s 
death, and then claim the twelve months’ support from the 
balance of his estate; and that, too, when the support is much 
less than either the homestead in the realty or the personalty. 

In Roff, Simms & Company vs. Johnson, it was further said: 
“These several acts are to be taken together. ‘Their common 
purpose is to provide for the family of a debtor, whose estate 
is about to be swept away for the payment of his debts, and 
we think it is doing no violence to the intention of the Leg- 
islature to hold that the family of a deceased debtor cannot 
take them all.” 

The Court did not err in adjudging the money arising from 
the balance of the land to the execution. 

Judgment affirmed. 
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Josuua Harris et al., plaintiffs in error, vs. JAMES M. Gray, 
executor, defendant in error. 


The Limitation Act of March 16, 1869, applies as well to debts, the 
consideration of which was slaves or the hire thereof, as to other debts. 
That part of the Constitution of 1868, denying jurisdiction to the 
Courts of suits on such debts having been declared void by the Su- 
preme Court, there was in fact no prohibition of such suits. 


Statute of limitations. Before Judge Roptnson. Jones 
Superior Court. October Adjourned Term, 1872. 


Gray, as executor of Nancy T. Parrish, deceased, brought 
complaint to the April term, 1872, of Jones Superior Court, 
against Joshua Harris and Arthur Harris, on a note made by 
said defendants on December 2d, 1862, whereby they prom- 
ised to pay to the plaintiff, on December Ist, 1864, $1,445 00, 
with interest from date. 

The defendants moved to dismiss the suit on the following 
grounds: That an action upon said note was first brought to 
the April term, 1870, of said Court, and dismissed, as appears 
from the entry made by the presiding Judge upon his docket, 
“for want of jurisdiction.” That a second suit was brought 
to the October term, 1871, which was again dismissed at the 
April term, 1872, by the following order : 

“Tt appearing to the Court that the note sued upon in this 
action was given for the purchase of slaves; that it was given 
in 1862, and that this action has been brought since the adop- 
tion of the Constitution of 1868; it is, on motion of de- 
fendant’s counsel, ordered, that said cause be dismissed upon 
the ground that this Court has no jurisdiction thereof.” 

It was admitted by plaintiff’s counsel that these facts were 
true, and that no exceptions had ever been filed to the de- 
cisions of the presiding Judge in dismissing the two suits 
aforesaid. 

Under this statement of facts the defendants contended 
that this suit was barred by the Act of March 16th, 1869. 

The motion was overruled, and the defendants excepted. 

VoL, xix. 37. 
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Lyons & Irvin; W. A. Lorton, for plaintiffs in error. 
Biount & HArpDEMAN, for defendant. 


McCay, Judge. 


This was a motion to dismiss the plaintiff’s suit, because, 
upon the face of his writ, it appeared that the debt was barred 
by the Limitation Act of March, 1869. The debt was due 
before the 1st of June, 1865, and this suit not brought until 
after January Ist, 1870. The reply to the motion was, first, 
that suit had been brought before the Ist of January, 1870; 
that at the October term, 1870, said suit was dismissed; that 
another suit had been brought within six months, which also 
was dismissed, and that the present suit was within six months 
of the dismissal of the second suit. It was stated, also, and 
does not seem to have been denied, that the note sued on was 
given for negroes. The present suit should have been brought 
by the Ist of January, 1870. Even if section 2972 of the 
Code should be held to be of force as to the Act of 1869, 
the present suit is not brought within six months from the dis- 
missal of the first suit, and by the express terms of the Code, 
this privilege of suing again in six months can only be exer- 
cised once, if the debt be otherwise barred. 

But it is said that as this was a negro debt, the plaintiff 
was prohibited from suing by the Constitution of 1868, and 
that the Act of 1869 cannot apply to his case. Assuming 
that the Act of 1869 does not apply to a case where plaintiff 
was prohibited by law from suing, the inquiry is, was he so 
prevented in this case? That part of the Constitution of 
1868 which prevented him from suing, was void, as declared 
by the Supreme Court of the United States. He was not 
legally prohibited from suing. It is said, however, that 
practically he was prohibited; that the highest tribunal of the 
State so held. Buta void law is no law; the plaintiff had 
‘a plain remedy. If the Judge of the Superior Court dis- 
missed his suit he should have appealed to this Court, and if 
this Court refused him his rights, he had the right, and it was 





ATLANTA, JULY TERM, 1873. 587 


Harris et al. vs. Gray. 


his duty, to resort to the Supreme Court of the United States, 
On the question involved, an appeal would lie by writ of error. 
It is not true, therefore, that he was prohibited from suing. 
He ought not to have submitted to the dismissal of his suit 
in 1870. It is no reply to say that the Supreme Court of the 
State agreed with the Circuit Judge. In all cases where there 
is an appellate tribunal the legal question in dispute is not 
finally decided until the final tribunal has passed upon it. 
One might just as well say he acted on the opinion of a Jus- 
tice of the Peace, or a Judge of a County Court, or the Judge 
of the Superior Court. From each of these there is an ap- 
peal finally to this Court, and on certain questions from this 
Court to the Supreme Court of the United States. We know 
of no justification for stopping at one point in the series rather 
than another. It will occur that Justices, Superior Court 
Judges, and Supreme Court Judges, will err. In such cases 
the only remedy is to appeal, and until the appellate tribunal 


has passed on the question no person has a right to consider 


it settled. 

Every man must see to his own rights. If a Judge ora 
Court, even the highest Court of a State, decides one man’s 
ease, and he submit to the decision, and another man, whose 
ease is decided on the the same principle, appeals and has the 
decision reversed, the party who failed to appeal gets noth- 
ing by the superior pluck or perseverance of the appellant, 
Nor can he complain. He could have got the same result by 
the same process, 

We conelude, therefore, that the plaintiff was not prevented. 
True, the Judge so held, but the Judge was wrong; there was 
no valid law prohibiting suit. That part of the Constitution 
of the State is either good or bad. If it is good, the plain- 
tiff’s suit falls by it. If it is bad and allows him to sue now, 
it was always bad, and he could always have sued. 

Judgment reversed. 
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Sams & ArtTuvr, plaintiffs in error, vs. Tracey, Irwin & 
CoMPANyY, defendants in error. 






The verdict in this case being strongly and decidedly against the weight 
of the evidence, the discretion of the Court below in granting a new 
trial will not be controlled. 












New trial. Before Judge Harvey. Gordon Superior 
Court. February Adjourned Term, 1875. 












To give a detailed report of this case would illustrate no 
principle of law. The facts are sufficiently set forth in the 
decision. The evidence strongly preponderated against the 
defense sought to be sustained. 







W. H. Dasney, for plaintiffs in error. 







ALEXANDER & WriGHr, for defendants. 






Warner, Chief Justice. 


The plaintiffs brought an action against the defendants on 
a promissory note for $314 97, and on an account for goods 
sold, for the sum of $161 70. The defense set up was that 
the defendants directed the goods mentioned in the account, 
and the goods for which the note was given, to be sent by the 
plaintiffs to them from New York by the inland express route, 
whereas, the plaintiffs sent the goods by the ocean express 
route, and were lost. On the trial of the case, the jury found 
a verdict for the defendants. The plaintiffs made a motion 
for a new trial, on the ground that the verdict was contrary 
to the charge of the Court, contrary to law, contrary to the 
evidence, and without evidence to support it: The Court sus- 
tained the motion and granted a new trial, whereupon the 
defendants excepted. 

In considering the evidence contained in the reeord, and 
the law applicable thereto, we find no error in the judgment 
of the Court granting the new trial, which will authorize this 
Court to interfere and control it. 

Let the judgment of the Court below be affirmed. 
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Anprew J. SHarFer, plaintiff in error, vs. Joon A. Hurr, 
defendant in error. 


1. Where H. is indebted to S., and to secure him for the debt due, and 
for a further advance of money made by him to H., H. and his wife, 
with the approval of the Ordinary, convey the homestead which had 
been set apart for the benefit of the family of H. to the creditor, and 
he, at the same time, takes the notes of the husband for the debt, and 
executes a bond to make titles to him for the same land, upon the pay- 
ment of the notes: 

Held, That the whole transaction constitutes nothing more than a mort- 
gage, and the rights of the beneficiaries of the homestead arising out 
of these facts can be set up by the husband in an action against him 
by the creditor to recover the land. 

2. The fact that the creditor and the husband, on the maturity of the 
notes, agree between themselves, without the consent or approval of 
the wife or the Ordinary, to cancel the bond and the notes, does not 
deprive the wife and children of their rights under the agreement. 


Equitable mortgage. Ejectment. Husband and wife. 


Homestead. Before Judge Rice. Gwinnett Superior Court. 
March Term, 1873. 


Shaffer brought complaint against Huff for two hundred 
and sixty acres of land, lying in the seventh district of the 
county of Gwinnett. The defendant pleaded as follows: 

Ist. The general issue. 2d. That he holds plaintiff’s bond, 
conditioned to make titles to the land upon the payment of 
two promissory notes; that said notes have been discharged 
and taken up. 3d. That the deed under which the plaintiff 
claims was made and intended to be used simply as a security 
for the loan of money made by plaintiff to defendant, the 
amount not being more than one-third the value of the land. 
4th. That the land in controversy was set apart, under the 
homestead laws, to the defendant as head of a family, and 
thereby vested in his wife and children, and as no part of the 
consideration of the deed was the debt of the wife, the deed 
is void. 

The evidence made the following case: On December 3d, 
1868, the land in controversy was set apart to defendant as a 
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homestead for himself and family. On February 16th, 1870, 
the defendant and his wife, with the consent and approval of 
the Ordinary, for the alleged consideration of $415 22, con- 
veyed said property to the plaintiff. On the same day the 
plaintiff executed a bond conditioned to reconyey said land to 
defendant upon the payment of two promissory notes, one 
for $212 92, and the other for $202 30, both to become due 
on December Ist, 1870. At the date of the deed the de- 
fendant was indebted to the plaintiff the amount of the con- 
sideration, less $100 00, according to defendant’s evidence, and 
less $200 00, according to plaintiff’s statement. This addi- 
tional advance was made in consideration of the deed. The 
plaintiff swears that the conveyance was absolute, the defend- 
ant asserts to the contrary, and alleges that the deed and bond 
for titles together constitute an equitable mortgage. On 
February 17th, 1871, the defendant executed an instrument 
releasing the plaintiff from any obligation on said bond, can- 
celing the same, and agreeing to deliver it up on demand. 
The alleged consideration of this document is the failure to 
meet the notes at maturity, and their delivery to the defend- 
ant. The defendant testifies that he signed this relinquish- 
ment under an agreement that one Vaughan was to pay to 
the plaintiff the amount of his indebtedness, and the latter . 
was to convey the title to the former, that Vaughan was_ then 
to give to the defendant his bond for titles, conditioned upon 
the repayment of the money paid to the plaintiff; that at the 
time of signing said instrument and of receiving said notes, 
he supposed this arrangement had been perfected, and that 
nothing remained to be done but the execution by Vaughan 
of said bond; that he refused to part with plaintiff’s bond 
until that of Vaughan was substituted, and consequently yet 
has it. 

Joseph P. Brandon testified, that in January, 1870, plain- 
tiff and defendant called on him for the purpose of borrowing 
money, and proposed to give a lien on the land in dispute to 
secure the repayment of the same; that he did not recollect 
who the money was to be borrowed for; that not having the 
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funds to lend no contract was entered into; that plaintiff pro- 
posed to give the lien, as he claimed to hold the title. 

Much conflicting evidence was introduced upon the above 
points unnecessary here to be set forth. 

Under the charge of the Court, the jury returned a verdict 
for the defendant. The plaintiff moved for a new trial upon 
the following grounds, to-wit : 

1st. Because the Court erred in charging the jury as fol- 
lows: “A sale of property by one person to another, and an 
obligation by the latter to reconvey the same on certain con- 
ditions, when the transaction creates or recognizes as existing 
the relation of debtor and creditor between the parties is a 
mortgage. A mortgage is only a security for debt and 
passes no title.” 

2d. Because the Court erred in charging the jury as fol- 
lows: “If the relation of debtor and creditor existed between 
the parties at the time of the transaction in which the deed 
and bond for titles were executed, and the object of the trans- 


action was to secure the payment of the debt, then the deed 
and bond for titles created only a mortgage and passed no 
title. In such case the deed and bond for titles constitute 
but one instrument, and must be construed together, and the 
defendant and his wife, both being parties to the transaction, 
the delivering up and cancellation of the bond for titles by 
the husband, did not change or destroy the character of the 


transaction, ‘once a mortgage always a mortgage.’ ” 


3d. Because the Court erred in charging the jury as fol- 
lows: “If the deed of the husband and wife, though made 
under the approval of the Ordinary, and the bond for titles 
to the husband created a mortgage, then the cancellation or 
relinquishment by the husband, of the bond, did not change 
the character of the transaction; and the instrument being 
only a mortgage, the homestead vesting the title, or rather 
the beneficial use of the property in the wife for her use and 
that of her children, prevails over the mortgage, and the 
plaintiff has ‘no title in himself on which he can recover as 
against the homestead set apart for the use of the defendant 
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and his family.’ The defendant can set up the homestead set 
apart for his family as a defense to plaintiff’s action ; and if 
the deed on which plaintiff relies, taken in connection with 
the bond, was only a mortgage, plaintiff cannot recover.” 

4th. Because the Court refused to charge the jury as re- 
quested by plaintiff’s counsel, in writing, “That the rights of 
the wife under the homestead, or under section 1773 of the 
Code, are not in controversy in this case. This is an action 
of ejectment when the legal title to the land in dispute is the 
only question, and must prevail ; and if the legal title was in 
the plaintiff at the time the suit was instituted, he is entitled 
to recover.” 

5th. Because the verdict is contrary to the law and to the 
evidence. 

A new trial was refused, and the plaintiff excepted. 


N. L. Hutcurns ; J. N. GuEny, for plaintiff in error. 


F. F. Junan; Ciark & Pace, for defendant. 


McCay, Judge. 


1. There can be no question that the first transaction (the 
advancement of the money, the taking of the deed, and the 
giving of the bond,) was, whatever may have been the words 
used by the parties, only intended to be the securing of Mr. 
Shaffer for the money he had due him from Mr. Huff, and 
the additional advance made by him at the time. It is true 
that the plaintiff says it was intended to be an absolute deed, 
but the defendant says just the contrary, and the transaction 
has all the marks by which Courts usually determine such in- 
struments to be not deeds, but mortgages. The land is worth 
more than the amount; the notes given for the repurchase are 
the same as the amount due, and the grantor remained in pos- 
session. The testimony of Mr. Brandon is also in favor of 
this view. At any rate, the evidence is sufficient, abundantly, 
to justify the verdict of the jury on this point. Nor does 
the fact that the bond for titles was to the husband, and not 
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to the husband and wife, in terms, alter the matter. The 
husband, is the trustee of the wife for any separate estate she 
may have, which he gets into possession if she have no trus- 
tee, and when he took the bond he was only a trustee for her. 
Had he paid the notes, it will hardly be contended he would 
not have taken the land for the use of his wife and children 
just as it was before it was deeded to the plaintiff. If the 
transaction was, as seems pretty clear from the evidence, a 
mere arrangement to secure the plaintiff in the money the 
husband owed him, and which he advanced, then, whatever 
the terms of the bond, on the payment of the money, the title 
would, by operation of law, be again what it was before, to- 
wit: a homestead for the wife and children. 

2. Nor could the plaintiff and the husband, by any arrange- 
ments between themselves for the cancellation of the bond, 
affect the wife’s rights. The plaintiff had full notice of her 
rights, and when he took up his bond he well knew that she 
was the true beneficiary of the land. If the homestead pro- 
vision of the law is to have any sacredness at all, such a trans- 
action as this record discloses should be looked at with great 
suspicion, and we are not disposed to be astute in finding ob- 
jections to a verdict of this kind. The most that can be said 
for the plaintiff, under the facts, is that he has a lien on the 
land for his money. If the land were not a homestead, this 
would be clearly so. But we see serious difficulties in the 
way of making the transaction good, even as a mortgage, on 
the homestead. The Ordinary has not approved the deed as 
a mortgage. Perhaps he would not have approved it had he 
known the facts, to-wit: that the object was not in fact to 
sell and buy another homestead, but to pledge the homestead 
for money borrowed, and already due by the husband. The 
law only authorizes an alienation with the approval of the 
Ordinary. For myself, I am of opinion that the Ordinary 
ought in no ease to consent, until he is perfectly satisfied that 
the funds produced by the sale will be promptly reinvested in 
another homestead. The object of the law is to provide a 
home for the family against the improvidence of the husband. 
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This object is but poorly attained, if the parties may sell 

and waste the proceeds. It is the duty of the Ordinary to 

see to the object of the parties and not to approve unless he 

is satisfied the true objects of the statute will be carried out. 
Judgment affirmed. 


JOEL J. MorrnG, plaintiff in error, vs. A. C. FLANDERS, ad- 

ministrator, defendant in error. 

A factor or merchant holding a lien under section 1977, Irwin’s Revised 
Code, when the maker thereof is dead, may, in order to preserve his 
lien and such priority as he may be entitled to, if any, in the distribu- 
tion of his debtor’s estate, make the affidavit required by law for its 
enforcement within twelve months after the qualification of the repre- 
sentative of the estate, but there can be no levy of the execution issued 
thereon until after the expiration of the period of exemption from suit, 
allowed executors and administrators. 

Administrators. Factor’s lien. Illegality. Before Judge 

Herscuet V. Jounson. Emanuel Superior Court. April 


Term, 1873. 


Moring foreclosed a factor’s lien, existing only in parol, 
against Flanders, as the administrator of John R. Prescott, 
deceased, for $288 00. The defendant filed an affidavit of 
illegality thereto. The issue thus formed was submitted to 
the Court upon the following agreed statement of facts: 

“ Plaintiff filed his affidavit before John C. Coleman, Ordi- 
nary of said county of Emanuel, on January 6th, 1872, set- 
ting forth facts sufficient to create a lien, under section 1977 
of Irwin’s Revised Code. Said Ordinary issued an order 
directed to the clerk of the Superior Court of said county, 
ordering him to issue a fi. fa. for the amount of the plain- 
tiff’s debt. On the same day, the clerk issued an execution 
which was levied by the sheriff of said county on certain 
property belonging to the defendant’s intestate. Letters of 
administration were issued to the defendant on January 1st, 
1872.” 
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Defendant moved, under the above statement of facts, that 
the affidavit and levy be dismissed, upon the following ground : 
Because the proceeding was a suit for the recovery of a debt 
due by the decedent anterior to his decease, and was com- 
menced against the administrator before the expiration of 
twelve months from the date of his letters of administration. 
The motion was sustained, and the plaintiff excepted. 













JosEPHUS CAMP; JOHN M. Stusss, by PEEPLEs & How- 
ELL, for plaintiff in error. 






Warp & Carn, by Z. D. Harrison, for defendant. 






TrIPPE, Judge. 






The lien claimed by the plaintiff existed in parol. We 
cannot see that any damage could result in permitting him to 
make the affidavit, and thus have the claim put that far in 
such a form as would enable him to assert whatever priority 
he might have, if any, in the distribution of the assets of his 
deceased debtor. If he has none, no hurt is done, and he has 
his cost to pay. If the claim is paid by the administrator, he 
can have a voucher in a more satisfactory form—the very form, 
probably, that he should require in just such a case as this, 
where it was a verbal contract. The administrator thus pay- 
ing it, if he did so in proper time, should not be taxed with 










any cost. 

We think to allow this is not in violation of the law ex- 
empting administrators from suit for twelve months. The 
affidavit, without process to enforce it, is not a suit. But no 
levy could be made by virtue of any execution issued on such 
affidavit within the period of the twelve months exemption. 
That would be a clear violation of the rights of the adminis- 
trator. He has the right to contest the claim, and should 
have due time therefor. No judgment has been obtained 
against the intestate in his lifetime, and no opportunity for 
any one to be heard. The representative of the estate can- 
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not at once be thus forced into litigation. Besides, he has the 
time allowed him, so that he may inquire into the condition 
of the estate, the amount of assets and the liabilities. Many 
of the debts or liabilities may have preference over this. Ex- 
penses of administration, funeral expenses, ete., stand on a 
footing that entitle the administrator to time for investigation 
into the condition of the estate, so as to ascertain what the 
priorities may be as between creditors, including the widow 
and the minor children. 

The Court was not in error in dismissing the levy. The 
affidavit should have been permitted to stand. There was no 
necessity to vacate it. 

Judgment reversed, in so far as the affidavit was dismissed. 


HarpemMan & Sparks, plaintiffs in error, vs. J. E. DE- 
VAUGHN, defendant in error. 


1, When a commission merchant and factor advanced money to a planter 
to purchase supplies, the planter agreeing, in writing, to deliver to the 
factor, at his own house, in Macon, enough of the crop upon which 
the money was thus advanced to pay for the said advance, and the 
planter accordingly did deliver at the depot of the Southwestern Rail- 
road at Montezuma, such cotton, consigned to the factor, at Macon, 
and after such delivery the cotton was seized to satisfy a lien under 
the Act of 1866, given to a third person and prior to the factor’s ad- 
vance, but not foreclosed until after the delivery of the cotton at the 
depot, so consigned to the factor: 

Held, That the delivery at the depot of the cotton consigned to the fac- 
tor, was, for the purpose of the lien, a delivery to the factor, and his 
special property thereupon attached, even against other liens under 
the Act of 1866, given prior to the factor’s advance, if the factor had 
no notice of said liens prior to his advance, and there was no fore- 
closure of the prior lien before the delivery at the depot, as described. 

2. If an issue be made upon a lien foreclosed under the steamboat lien 
law by affidavit, or if there be a claim to the property, the papers are 
to be returned and the issue. tried in the county of the residence of the 
defendant. 
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Factor’s lien. Delivery. Steamboat lien. Venue. Before 
Judge CLARK. Macon Superior Court. May Term, 1873. 


J. E. DeVaughn levied an execution, based on a factor’s 
lien for supplies furnished to R. D. Brown, with which to 
make a crop for 1872, dated on the 17th of February of that 
year, amounting to $180 00, and $20 00 for counsel fees, on 
three bales of cotton. The cotton was claimed by Hardeman 
& Sparks. 

The plaintiff introduced in evidence the proceedings upon 
which his execution was based, the execution and the levy. He 
testified that the cotton when levied on, was on the platform 
of the depot of the Southwestern Railroad, at Montezuma; 
that Brown, the defendant in fi. fa., then told him that the 
cotton belonged to him, was raised on his place, and was 
brought to the depot on his wagon. 

Claimants introduced the deposition of Brown to the fol- 
lowing effect: 

Witness executed the following instrument: 


“$500 00. March 5th, 1872. 


“To HarpeMAN & Sparks:—Eight months after date, 
please pay to the order of myself $500 00, for value received, 
as an advance on my growing crop of cotton for the year 1872, 
for provisons and commercial manures furnished to enable me 
to make said crop. In order to secure said advance I hereby 
give you a lien on my said growing-crop of cotton as well as 
on my growing crop of corn, and I agree to deliver to you at 
your warehouse, enough of said cotton crop to pay this draft at 
maturity. In order further to secure said advance and the 
payment of all costs and counsel fees, of ten per cent. incur- 
red in the premises, I hereby mortgage to you and your assigns 
my stock of all kinds on the plantation cultivated by me in 
Houston county, to-wit: four mules. And I hereby give 
you full and legal control of said crop and of said mortgaged 
stock, waiving all right of homestead exemption therein, with 
power to transfer this lien. And if not paid at maturity to 
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bear interest at the rate of ten per cent. per annum from date 
hereof. 
“Witness my hand and seal. 


(Signed) R. D. BROWN. [1.s.] 


“Executed in presence of 
“ (Signed) GerorGE W. KILLEN. 
“ Accepted. (Signed) HARDEMAN & SPARKS. 


“Indorsed. __- (Signed) R. D. Brown.” 


The consideration of said instrument was advances in sup- 
plies made by claimants to enable witness to make a crop for 
the year 1872. The cotton, at the time of the levy, was in 
the possession of the Southwestern Railroad Company, to be 
delivered to claimants to satisfy their claim for supplies, etc. 
Claimants are factors and commission merchants. The cot- 
ton was not levied on before any shipping order was given by 
witness to the railroad company. 

The claimants introduced the above instrument executed by 
Brown in their favor. 

Thomas H. Marshall testified for the claimants substantially 
as follows: The cotton, at the time of the levy, was in the 
possession of the Southwestern Railroad Company, having 
been delivered to it to be shipped to claimants. At the time 
the cotton was delivered to the railroad company by Brown, 
he gave a shipping order for it to be shipped to claimants. 
The shipping order was delivered several hours before the 
levy. Witness was the cotton-shipping clerk of the railroad 
company. Does not remember whether he gave to Brown a 
planter’s receipt or not. The original and duplicate receipts 
follow and control the cotton; the planter’s receipt is a mere 
memorandum for the shipper, but exercises no control over the 
cotton. Witness shipped the cotton in obedience to the ship- 
per’s order. This was after the levy and claim. 

The jury found the property subject. 

The claimants moved for a new trial upon the following 
grounds, to-wit: 
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1st. Because the verdict was contrary to the law and the 


evidence. 

2d. Because the Court erred in refusing to allow plaintiff 
to testify, that the defendant, Brown, at the time of taking 
out process, to enforce the lien upon which said execution 
issued, was a resident of the county of Houston and not of 
the county of Macon, and in rejecting the evidence of Brown 
to the same effect. 

3d. Because the Court erred in refusing to charge as fol- 
lows: “That the delivery of cotton by a debtor to a common 
carrier to be transported by such common carrier to a factor 
who has made advances to such debtor, is a delivery to the 
factor, and vests in him the title to the property, subject to 
an account between him and his debtor.” 

4th. Because the Court erred in refusing to charge as fol- 
lows: “That the purchaser of property under one of these 
crop liens, who has no notice of such lien, takes the title dis- 
charged of the same, and this is true, whether he purchases 
an absolute or qualified title.” 

5th. Because the Court erred in charging the jury as fol- 
lows: “ This is a contest between parties holding crop liens 
under the Act of 1866, and the older lien would prevail over 
the younger, although the party holding the younger lien 
should obtain possession of the property, and although he 
had no notice of said prior lien at the time the property came 
into his possession.” 

A new trial was refused, and claimants excepted. 


F,.T.Sxeap; Por & HAL, by brief, for plaintiffs in error. 


W. A. Hawkrns, for defendant. 
McCay, Judge. 


1. The claimants were proven to be factors and commission 
merchants. As such, they have a lien, wholly independent of 
the Act of: 1866, on the property of a planter to whom they 
have made advances, as soon as, and as long as they have pos- 
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session of the property. This is true, at least, as against all 
liens of which they have no notice, either actual or construc- 
tive. If, therefore, Hardeman & Sparks did advance to Brown, 
under a written agreement by Brown that he would deliver to 
them cotton sufficient to pay the advance, it would follow that, 
as soon as Hardeman & Sparks got possession, their rights at- 
tached. They had a special property in the cotton, against 
Brown or any purchaser from him, after their possession, or 
against any lien or judgment, the lien of which did not begin 
until after their possession. And this was wholly independent 
of the Act of 1866, and wholly independent of the nature of 
the advances—that is, whether they were for provisions or not. 
Was the delivery of the cotton at the depot of the Southwest- 
ern Railroad, consigned to Hardeman & Sparks, such a de- 
livery to Hardeman & Sparks as brings the case within the 
rule we have stated? Did Hardeman & Sparks, by such de- 
livery, get such a possession as made their lien good, as a fac- 
tor’s lien, so as to authorize them to put in this claim on their 
special property, and so as to prefer them to Vaughn? In 
the case of Kollock et al. vs. Jackson, 5 Georgia, 155, this 
Court held that the delivery to the factor might be construec- 
tive, and need not be actual. In Wade & Company vs. Ham- 
ilton, 30 Georgia, 450, the precise point here made was deci- 
ded, to-wit: that a delivery to a carrier, in pursuance of an 
agreement to deliver to the factor, was, if the goods were con- 
signed to the factor, such a constructive delivery to the factor 
as made his lien attach. And at the last term of this Court, 
in the case of Elliott vs. Cox et al., we decided the same thing. 
We are of opinion, therefore, that the Court erred in refusing 
to charge, as requested by claimant’s attorney, that if the cot- 
ton was delivered to the Southwestern Railroad, consigned to 
Hardeman & Sparks, before the plaintiffs’ lien was foreclosed, 
Hardeman & Sparks should recover. 

2. We think, too, after much deliberation, that the resi- 
dence of the defendant is the proper county to try any issues 
that may be found on these liens. The Constitution provides 
that all suits shall be had in the county where the defendant 
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lives. The steamboat lien law under which all these liens 
are, under the Act of 1866, to be foreclosed, does not, in 
terms, say what county the issue should be tried in. It sim- 
ply says they shall be returned to the Court and tried as in 
other cases. We have held that the proceedings under the 
steamboat law are {not proceedings in vem, but personal pro- 
ceedings against the owner, or agent, or lessee of the boat, 
carrying a lien on the boat with them. Any other construc- 
tion of the Act would make it an infringement on the mari- 
time jurisdiction of the Federal Courts. If this be so, we do 
not well see how it can be otherwise than necessary to return 
any issue that may arise to the Court having jurisdiction in the 
county of the defendant’s residence. We are aware that this 
is a new view of this law, but the point is now distinctly 
made and we cannot but decide it as we think the Constitu- 
tion requires. We see no objection to making the affidavit 
and getting an authority to sell, ex parte, in any county, but 
if the defendant makes an issue, then the proceedings are 
only a mode of bringing a suit against him personally, eharg- 
ing his property as the basis. Our laws have now become so 
general that unless the Constitution be adhered to, a very 
large number of the suits against persons will be triable in 
some other county than their residence. It may be that this 
view will require new legislation, as it may be difficult to 
give effect to this rule in some cases under the law as it 
stands. But we cannot help this. The law is an awkward 
one any how. The enforcement of a lien on a steamboat, a 
rambling, changing and peculiar thing, is a poor model at 
best for liens on other things, and we have always thought it 
unfortunate that the other liens created by statute have so 
uniformly been made enforceable by mere reference to this 
steamboat law. 
Judgment reversed. , | 


VoL. xix. 38, 





SUPREME COURT OF GEORGIA. 


Smith e¢ al. vs. Ardis. 


Joun A. SMITH, administrator, et al., plaintiffs in error, vs. 
JoHN ARDIS, trustee, defendant in error. 


1. Where a bill was filed against a defendant as administrator, seeking 
a decree against him in such representative capacity, a demurrer to an 
amendment, charging him individually, should have been sustained. 

2. As an additional reason why the amendment should not be allowed in 
this case, it is apparent that the implied trust for which it seeks to 
make the defendant liable, is barred by the statute of limitations. 


Administrators and executors. Amendment. Statute of 
limitations. Trusts. Before Judge Harvey. Gordon Su- 
perior Court. February Term, 1873. 


This case has been before the Supreme Court at a previous 
term: See Ardis, trustee, vs. Printup, administrator, et al., 
39 Georgia Reports, 648. The bill is there fully reported. 
All the facts necessary to an understanding of the issues here 
presented, are incorporated in the decision. 


A. W. Hammonp & Son; J.J. Fary, for plaintiffs in 
error. 


Warren Arkin; W. H. Dasney, for defendant. 


WaRNER, Chief Justice. 


1. The only question made in this case is whether the Court 
below erred in overruling the demurrer to the amendment to 
the complainant’s original bill, which seeks to make Smith 
Jiable individually for the wrongful conversion of the trust 
funds, when the original bill charges him with having received 
the trust money, as the administrator of Abbott’s estate. The 
original bill was filed against the defendants on the 2d day of 
October, 1868, in which it is alleged that the defendant, Smith, 
as the administrator of Abbott, made a private contract with 
Skelly to sell him a settlement of land in Gordon county for 
the sum of $12,000 00; that the land was sold by Smith, as 
administrator of Abbott, at public sale, to perfect the title, 
and was bid off by Skelly in the spring of the year 1860 for 
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$8,000 00, Skelly giving his notes to Smith, as administrator 
of Abbott, payable at different times, for the sum of $12,000, 
specifying therein that the same was in part payment of said 
Abbott’s land. Smith, as administrator of Abbott, executed 
a bond to Skelly to make him a title to the land when the 
notes should be paid. The complainant alleges in his orig- 
inal bill, that Skelly paid $7,100 00 on the notes, and that 
the money so paid by him was the money of his cestui que 
trusts, and that Smith knew it. The object of the original 
bill, manifestly, is to subject the land to the payment of the 
alleged trust debt, alleging that Skelly’s estate is insolvent. 
In fact, the bill prays that said Smith, as administrator of 
Abbott, may be required, by a decree of the Court, to convey 
the land to the complainant, as trustee, for the use of his ces- 
tui que trusts, and that the bond and notes be canceled, or 
that the land be seld and the complainant’s trust debt may 
have a priority of lien on the proceeds of such sale. There 
is nothing in the original bill, or in the special prayers thereof, 
or in the general prayer of the bill, consistent with the allega- 
tions contained in it, which seeks to make Smith liable for the 
trust funds in his individual capacity. Smith, as the admin- 
istrator of Abbott, and Smith, in his individual capacity, are 
different persons, in the eye of the law, so far as personal lia- 
bility is concerned. The amendment introduced a new cause 
of action against the defendant, charged him with an indi- 
vidual liability for which he was not charged in the original 
bill, and for which no decree could have been rendered against 
him, individually, according to the allegations contained there- 
in, either under the special or general prayer thereof, and if 
liable, individually, for the conversion of the trust fund, that 
liability was barred by the statute of limitations applicable 
thereto at the time the amendment was made. 

2. The original bill alleges that the money was paid to the 
defendant, Smith, in the years 1860, 1861 and 1863. The 
amendment charges that the defendant, Smith, received the 
money, as charged in the original bill, and by the means 
therein charged, and if the estate of Abbott is not liable to 
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account for the same, then the complainant prays that Smith 
be held liable, in his individual capacity, to account therefor, 
The amendment was made on the 11th of February, 1873. 
The trust for which the amendment seeks to make the defend- 
ant individually liable is not a continuing, subsisting trust, 
but an implied trust, which the statute of limitations of four 
years bars the remedy. In our judgment, the Court below 
erred in overruling the defendant’s demurrer to the amend- 


ment. 
Let the judgment of the Court below be reversed. 


James M. Ropcers e¢ al., plaintiffs in error, vs. M. Hamii- 
TON, survivor, defendant in error. 

Where a planter contracted a debt with a factor for provisions to make 
his crop, and gave a lien on his crop for the payment thereof, and of 
any attorney’s fees for the enforcement thereof, and no action was taken 
to enforee the lien, but only a suit for the debt, claiming such fees as 


due fer such suit: 

Held, That the lien for attorney’s fees was not a good lien, under the 
Act of 1866, authorizing liens to secure the payment of money due for 
provisions, etc., and that such fees are not recoverable in a suit at law 
for the debt. 


Factor’s lien. Attorney’s fees. Before Judge CLARK. 
Sumter Superior Court. October Adjourned Term, 1872. 


J. F. & M. Hamilton brought complaint against James M. 
Rodgers as maker, and Adams, Washburn & Company as in- 
dorsers, for the sum of $592 30, besides interest, and $40 00 
as counsel fees, on the following instrument : 


“$592 30. Americus, Georeta, March 4th, 1870. 
“On November Ist, next, I promise to pay to Adams, 
Washburn & Company, or bearer, $592 30, for value re- 
ceived, as an advance on my crop of cotton of the present 
year, raised in the county of Sumter, State of Georgia, said 
advance being for the purpose of enabling me to make said 
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crop, and I do hereby give them, or bearer, a lien on my said 
crop to secure said advance, and any other advance made me 
during the year; and I also agree to deliver to them, or bearer, 
at Savannah, enough of said cotton crop to pay this note at 
its maturity, binding, also, hereby my crop of corn and my 
stock of all kinds for the full and punctual performance of 
the above obligation, and for the payment of all costs and 
counsel fees, if any are incurred in the premises, and giving 
them hereby a full and legal control of the same, with power 
to transfer this lien by delivery. 


Signed) “JAMES M. RODGERS. 


( 

\ 

“Tndorsed: ApAMs, WASHBURN & CoMPANY. 
“Credit of $244 80.” 


The defendants pleaded the general issue, part payment 
and failure of consideration. 

Pending the litigation, the death of J. F. Hamilton was 
suggested, and the suit was ordered to proceed in the name of 
M. Hamilton, as survivor. . 

The defendants moved to dismiss the plaintiff’s declaration 
so far as it claimed atto@ney’s fees. The motion was over- 
ruled, and defendants excepted. 

The plaintiffs introduced in evidence the instrument sued 
on, and the admission of defendants that $40 00 was a reason- 
able charge for counsel fees. 

The Court charged the jury as follows: “Well, gentlemen, 
on the production of the note by the plaintiff, and in the ab- 
sence of proof by the defendants, it is your duty to find for 
the plaintiffs.” 

The jury returned a verdict for the plaintiffs for the princi- 
pal, interest and counsel fees sued for, less the credit entered 
on the written obligation. 

The defendants moved for a new trial upon the following 
grounds, to-wit: 

Ist. Because the Court erred in refusing to dismiss the 
plaintiff’s declaration so far as the claim for counsel fees was 
concerned. 
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2d. Because the Court erred in the aforesaid charge. « 

3d. Because the verdict was contrary to the law and the 
evidence. 

The motion was overruled, and defendants excepted upon 
each of the aforesaid grounds. 


Hawkins & Guerry, by Pui. Cook, for plaintiffs 
error. 


B. P. Hours ; ALLEN Fort, for defendant. 


McCay, Judge. 


Upon a fair construction of the contract sued on, we are 
of opinion that the agreement to pay counsel fees was a part, 
not of the contract to pay the money, but of the contract that 
the plaintiffs should have a lien on the crop. This seems 
never to have been enforced, and so far as counsel fees are 
concerned, is not a good lien under the Act of 1866. That 
confines the lien to provisions and commercial manures. We 
think, therefore, the plaintiff had no right to recover the fees 
for the present suit. But though ge reverse the judgment 
we shall direct the Court not to grant a new trial if the plain- 
tiff will write off from the verdict the amount of said fees. 

Judgment reversed. 


THE ATLANTIC AND GuLF RatLroap Company, plaintiff 

in error, vs. CARRIE R. Bunt, defendant in error. 

The evidence in this cause as to the distance the horse ran on and by the 
track before he was killed, was not only conflicting, but was such, 
when connected with the other facts proven, as to make it a proper 
ease for the jury to decide the question of negligence on the part of 
the railroad, and there being no misdireetion by the Court to the jury, 
we cannot disturb the verdict. 


Railroads. New trial. Before JudgeScHiey. Bryan Su- 
perior Court. April Term, 1875. 
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Carrie R. Burt brought case against the Atlantic and Gulf 
Railroad Company for $200 00 damages, alleged to have 
been sustained on account of the killing of a horse belonging 
to her by said defendant, through the careless and negligent 
running of its engines and cars. The defendant pleaded the 
general issue. The following evidence was introduced : 


FOR THE PLAINTIFF. 


R. Burt testified as follows: He was at station number one 
and a half, on the Atlantic and Gulf Railroad, in Bryan coun- 
ty, on the night of the accident; saw passenger train approach- 
ing; train was behind time; when train came up to the station, 
he found that a horse belonging to plaintiff had been killed ; 
accident happened about five hundred yards from the station ; 
the night was a bright moonlight one, and the accident hap- 
pened about nine o’clock; the horse was worth $200 00. 

Stephanus Ford testified as follows: Was at the station, in- 
tending to go to Savannah on cars; knew the horse of plain- 
tiff; it was worth $200 00; train was behind time; was run- 
ning fast. 

Thomas C. Arnold testified as follows: Was called on to 
value the horse, and valued it at $200 00; the horse was worth 
that sum, at least. 

Thomas W. Davis testified as follows: The morning after 
the accident, was at station number one and a half, Atlantic 
and Gulf Railroad, and went to the place where the accident 
occurred ; saw tracks of a horse which had run along the side 
of the track for about one hundred yards; was called on to 
value the horse, and valued it at $200 00; saw the horse of 
plaintiff lying dead by the roadside, evidently killed by the 
cars; the tracks showed that the horse was running very fast 
at the time he was struck by the cars. 

FOR THE DEFENDANT. 

Thomas Rahn testified as follows: Was engineer of the 
train on the night of the accident; was approaching station 
number one and a half, and when about a quarter of a mile 
off, blew brakes to stop at station; train was running on sched- 
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ule time, fifteen miles an hour; immediately after w histle blew, 
the horse jumped upon the wen, about thirty or forty yands 
ahead of the engine; made every effort to stop the train by re- 
versing the engine and blowing off steam, at the same time 
blowing the whistle to scare the horse from the track; the 
horse was running when I first observed him. 

William Beene testified as follows: Was fireman on the 
train on the night of the accident; when approaching the sta- 
tion, a horse jumped upon the track, about thirty yards in 
front; every effort was made to stop the train by reversing the 
engine and putting on brakes; the horse was killed. 

The jury returned a verdict for the plaintiff for $200 00 
and costs of suit. The defendant moved for a new trial, be- 
cause the verdict was contrary to the law and the evidence. 
The motion was overruled, and the defendant excepted. 


Law, Lovett & FALLIGANT, for plaintiff in error. 


Ruruvs E. Lester, for defendant. 


TRIPPE, Judge. 


We were urged in the argument of this case to decide 
whether it was negligence on the part of a railroad company 
not to have its road fenced so as to keep stock off the road, 
and from the dangers of the running of the train. We do 
not see that there is any necessity to consider that question 
under the facts of this case. 

The evidence touching the question of negligence in this 
particular case was somewhat conflicting, and it was a proper 
matter to be left to the jury. ‘The two railroad employees 
testified that the horse jumped on the track about forty yards 
ahead of the car, and that the train ran about eighty yards be- 
fore the horse was struck, or, in other words, the horse was 
forty yards ahead when he got on the track, and ran another 
forty before he was killed. They state they did what they 
could to prevent the accident, such as shutting off steam, 
blowing on brakes, ete. It was proven by the plaintiff that 
the horse ran about one hundred yards on and by the side of 
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the road, and that from his tracks he was running very fast. 
It also appeared that the train was a passenger train, was ap- 
proaching a station, and had already shut off steam and sig- 
naled the brakes to be put on before the horse got on the road. 
This brief statement shows what the jury was to pass upon. 
And the point was by no means so weak as, when decided in 
favor of plaintiff, to call for the setting aside the verdict. 
That point was, that there must have been fault on the part 
of some of the agents of the road, from the fact that after 
steam had been shut off, and the brakes applied, a passenger 
train would still overtake a horse, which was forty yards 
ahead and running very fast. It did not appear to be down 
grade, and in such a case we do not feel compelled to say the 
Court and jury should be overruled on account of the ver- 
dict. 

Judgment affirmed. 


H, A, Les, sheriff, plaintiff in error, vs. JAMEs W. ARM- 
STRONG, defendant in error. 


1. A rule nisi against a sheriff is not demurrable for uncertainty which 
sets forth at its head the name of the plaintiff and defendant of a 7. 
fa., the amount of the principal and interest at the date of the judg- 
ment, the Court to which the fi. fa. is returnable, and which alleges 
that the sheriff has had the fi. fa. long enough to have made the 
money. 

2. Two fi. fas. may be included in one rule nisi against the sheriff, and 
if one of them be not fully described, a general demurrer does not lie 
to the rule. 

3. This Court cannot consider a question not made in the record before 

it, and the fact that the clerk of the Superior Court has sent up with 

the transcript a portion of the record of another case, does not make 
that case a part of the record of this case. 


Rule against sheriff. Practice in the Supreme Court. Be- 
fore Judge Cuark. Macon Superior Court. May Term, 
1873, 
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A rule nisi issued at the instance of James W. Armstrong, 
against H. A. Lee, sheriff of Macon county, as follows: 


“James W. ARMSTRONG vs. SHADRACH WARE, security. 


“Fi. fa. in Macon Superior Court. Principal, $569 43. Interest to 
May 9th, 1864, $132 86. Costs, $15 00. 


“THE SAME vs, SAME. 
“Principal, $434 46. Interest to March 20th, 1866, $12003. Costs, 

$14 60. 

“Tt appearing to the Court that the sheriff of Macon county, 
H. A. Lee, has had the above two fi. fas. in his hands long 
enough to have made the money due thereon, and that he has 
not done so, and no sufficient reason appearing why he has 
not done so: Ordered, that said sheriff, H. A. Lee, show 
cause, instanter, why he should not pay over the amounts due 
on the above two fi. fas., respectively, to plaintiff ’s attorneys, 
or in default thereof, be attached for contempt of this Court.” 


The sheriff demurred to said rule, upon the following 
grounds : 

Ist. Because said rule did not contain sufficient averments 
to charge the sheriff with liability. 

2d. Because it embraced two different executions, issued 
from different terms of the Court. 

3d. Because said rule did not show any amounts due on 
said executions, except as appear from the statement of the 
cases. 

4th. Because it fails to show any property subject to said 
executions out of which he could have made the money. 

The demurrer was overruled, and the defendant excepted. 

Accompanying the transcript of the record appear the pro- 
ceedings subsequently had against the sheriff on the rule ab- 
solute, for the purpose of attaching him for contempt. No 
allusion thereto is made in the bill of exceptions. 


W. A. Hawkxrns, for plaintiff in error. 


N. A. Suir; JoserH Armstrong, for defendant. 
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McCay, Judge. 


As this case at present stands we see no error in the judg- 
ment. 

1. We do not think the rule nisi was so defective as to be 
demurrable. The heading is fairly a part of it. Indeed, it 
has been the practice for many years in this State to describe 
the fi. fa. just as it is done here. The names of the parties 
are stated, the amount of the principal and interest mentioned 
on the back of the fi. fa., and the Court out of which it is- 
sued, It is then assumed and stated that, it having been 
made to appear to the Court that the above stated fi. fa. has 
been placed in the hands of the sheriff, and that he has kad 
the same long enough to have made the money, it is ordered, 
ete. We think this certain enough to notify the sheriff what 
ji. fa. he is to answer about. With this and his answer there 
is enough to enable the Court, on inspection of the fi. fa., to 
give a judgment. 

2. We think, too, that two fi. fas. may be introduced in 
one rule. This has always been the practice in this State. 
We see no evil in it; and we will not disturb a practice so 
long continued. One of the fi. fas. is not described as fully 
as it, perhaps, ought to be, as there is no statement of the Court 
from which it issued. But as there is one fi. fa. stated fully, 
a general demurrer to the whole was not good. <A special 
demurrer for this defect would have been met by an amend- 
ment. It does not appear that the original rule nisi was 
not on the minutes of December term. If so, there was no 
need of any establishment of the lost original. That the 
minutes do not show the original was signed by the Judge, 
is no objection. The law does not require any evidence of 
the assent of a Judge to an order, except his signature to the 
minutes. What may be the practice of the Judge is imma- 
terial, One ground of the demurrer is, that the rule nisi 
cannot go on in the name of Armstrong. Why, does not 
appear. It was said in the argument that the reason was that 


Armstrong was dead. This does not appear in the record, 
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and we cannot know it. We are pretty clear that a rule against 
the sheriff cannot be brought in favor of a dead man. It is 
a personal proceeding, founded, it is true, on the sheriff’s con- 
tempt of the process of the Court, but it is a matter of right 
if the contempt be shown: Code of 1873, 3949; and the 
judgment is a lien on the sheriff’s property, and may be en- 
forced by levy and sale like other judgments: Code 1873, 
section 2001. It is a form of suit, and cannot go on in the 
name of a dead man. But, as we have said, it does not ap- 
pear in the record that Armstrong was dead. The suggestion 
of his death here would not meet the case if he were dead at 
the time of the judgment, though the judgment would be 
void. We have, however, no original jurisdiction and can 
only determine the question after a judgment on the point 
by the Court below. 

3. The paper which happens to be in the record (part of 
the proceeding in the second rule) we can take no notice of. 
It does not belong to this record. This bill of exceptions is 
to the judgment of the Judge overruling the demurrer to 
the original rule nisi, upon which the rule absolute is founded. 
The papers connected with the second rule have nothing to do 
with this case. 

Judgment affirmed. 


C. M. Compron & Sons, plaintiffs in error, vs. SARAH G. 
PitTMAN et al., defendants in error. 


1. Land was devised to the wife for life, and at her death to be equally 
divided between two daughters, L. and E. Judgments were obtained 
against the representative of the estate on debts due by the testator. 
After the rendition of the judgments and death of the tenant for life, 
the land was equally divided between the daughters, L. and E. Sub- 
sequent to this L. mortgaged the portion she received toC. Plaintiffs 
in the judgments caused their executions to be levied on the share re- 
ceived by E. The executions not being satisfied from the proceeds of 
this levy, they were levied on the land of L. C., the mortgagee, filed 
a bill to enjoin the sale under this levy, on the ground, amongst others, 
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that plaintiffs made an agreement with E. or those holding under her, 
whereby they remitted all claims on her land for $1,000 00, when the 
same was worth nearly four times that sum, and that thereby the whole 
of the balance of the executions, amounting to about $6,000 00, is 
sought to be enforced against the land of L., on which he holds the 
mortgage: 

Held, Vhat the right of contribution existed between L. and E. as to 
the payment of the executions, and if the creditors discharged all 
claims on the land of E, for less than the proportionate share of her 
liability to contribute to L.—C., as the creditor of L., by mortgage, 
which has been foreclosed, is entitled to assert her rights, as well as his 
own equities arising out of such facts, against such creditors. 

If the facts recited are established on the final hearing, and a sufficient 
showing was made on the application for injunction, to entitle com- 
plainant to such hearing—only one-half of the amount of the execu- 
tions—not deducting the credit of $1,000 00 collected of E., should 
be enforced against the land mortgaged to C. The levy should pro- 
ceed and the land be sold, and the amount it may bring, in excess of 
one-half of the executions, should be impounded by direction of the 
Chancellor to abide the final determination of the cause. 

2. The evidence at the hearing for an injunction, shows no equity arising 
out of the question as to part of the land received by L. being turned 
over to her by the tenant for life (who was the executrix) before the 
judgments were obtained, nor do the facts shown in the matter of the 
release by the creditors to L. of certain lands of her deceased hus- 
band’s estate, although he was a co-defendant in some of the judg- 
ments, authorize the injunction to be enlarged, as her claim for dower 
and twelve months’ maintenance, both of which had been assigned and 
set apart, would exhaust the same. 


Injunction. Levy. Judgment. Contribution. Before 
Judge BartLetr. Baldwin County. At Chambers. Sep- 
tember 18th, 1873. 


P. M. Compton & Company filed their bill against Sarah 
G. Pitman, Henrietta Miller, administratrix of Joseph Mil- 
ler, deceased, James H. Nichols, executor of Thomas B. La- 
mar, deceased, and James W. Moore, sheriff of Hancock 
county, containing substantially the following averments: 

Ist. Complainants have mortgages on the “Justice” and 
“Davis” places of Eliza A. Roberson, lying in Hancock 
county; first mortgage, dated April 4th, 1870, on which 
$493 43 is due, besides interest and cost; second, dated No- 
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vember 29th, 1870, on which $1,862 75 is due, besides in- 
terest and costs, and both are foreclosed. 

2d. The sheriff of Hancock county levied upon said “ Jus- 
tice” and “Davis” places in June, 1872; upon the first, with 
the execution of Joseph Miller vs. Araminta Speights, execu- 
trix of John Speights, issued from Baldwin Inferior Court at 
its May term, 1866; upon the second, with the execution of 
Sarah G. Pitman vs, said Araminta Speights, executrix as 
aforesaid, issued upon a judgment obtained at the same term of 
said Inferior Court. The fi. fa., of James H. Nichols, exec- 
tor of Thomas B. Lamar, vs. Araminta Speights, executrix as 
aforesaid, issued upon judgment of August term, 1867, of 
Baldwin Superior Court, was in the sheriff’s hands to claim 
money on distribution. 

3d. William A. Roberson was principal and John Speights 
was surety, on the notes on which said judgments were ob- 
tained ; judgments were likewise obtained on said notes 
against Roberson’s administrator. 

4th. Eliza A. Roberson arrested the sale of said “Justice” 
and “ Davis” places under said levy of June, 1872, by a 
claim returnable to October term, 1873, of Hancock Superior 
Court. 

5th. John Speights devised his lands to his wife for life, 
remainder to his daughters, Louisa Ray and Eliza A. Rober- 
son, and made his wife executrix of his will; as such she 
assented to the “Justice” place, as a legacy, in 1863; the 
same year she relinquished her life estate therein, and gave 
possession thereof to Eliza A. Roberson, as part of her legacy 
under her father’s will. 

6th. The judgments of Pitman, Nichols and Miller are no 
legal liens on said “Justice” place, because obtained three 
and four years after such assent and delivery. The way for 
these creditors to reach the “Justice” place is to sue Eliza A. 
Roberson for contribution. 

7th. Eliza A. Roberson consented for Pitman, Nichols and 
Miller, plaintiffs in fi. fa., to take a verdict in the claim 
pending in Hancock Superior Court, declaring the “ Justice” 
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and “ Davis” places subject to their executions—she receiv- 
ing as a consideration therefor a written release from said 
plaintiffs in fi. fa. of eight hundred acres of land, less her 
dower in five hundred acres thereof—all that remains of her 
husband’s, William A. Roberson, the principal debtor’s lands, 
from the liens of their judgments and liability to their exe- 
cutions. 3 

8th. This release of the property of the principal discharges 
the surety, and complainants as mortgage creditors of the 
surety’s legatee can set up this discharge. 

9th. The bill prays— 

Ist. That the “Justice” place may be decreed not subject 
to the liens of the judgments of Pitman, Nichols and Miller, 
because it was a legacy assented to, paid, and vested, before 
said judgments were obtained. 

2d. That both the “Justice” and “ Davis” places are dis- 
charged from liability to these executions, because Speights, 
the surety, and his property, are discharged by releasing the 
principal’s lands. 

3d. That the said executions be enjoined until the further 
order of the Court. 

4th. General relief. 

The amendment avers— 

Ist. Pitman, Nichols and Miller, plaintiffs in fi. fa., well 
knew that Speights was only surety, and so did their attor- 
neys, Crawford & Williamson. 

2d. The lands of John Speights were equally div ided be- 
tween his daughters, in the year 1869, Eliza A. Roberson 
receiving the “Justice” and “ Davis” places; Louisa Ray, 
the “Homestead,” “ Ennis” and “ Babb” places—each share 
worth $3,800 00. 

3d. Pitman, Nichols and Miller had these executions levied 
upon the “ Homestead,” “ Ennis” and “ Babb” places, and they 
were advertised for May sale, 1872; pending said levy and 
advertisement, and a few days before May sale, plaintiffs in 
fi. fa. compounded with Sallie Roberson (the daughter of 
Louisa Ray) and Sallie’s husband, J. A. P. Roberson, (who 
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were in possession of said three places), for the sum of 
$1,000 00—and loaned said Sallie and J. A. P. Roberson 
their executions to buy said three places for said sum—the 
sheriff stating publicly at the time of erying said property 
for sale, that the places were only sold to perfect titles. 

4th. Said plaintiffs in fi. fa. admit that the three places 
were assets in the hands of the executrix, Araminta Speights, 
at the time their judgments were obtained against her and at 
the time of her death. 

5th. The “Justice” place is discharged from the liens of 
the judgments of Pitman, Nichols and Miller, because said 
plaintiffs in fi. fa. have released the “ Homestead,” “Ennis” 
and “ Babb ” places, worth $3,800 00, for $1,000 00, and they 
cannot proceed against the “Justice” place, which was a leg- 
acy assented to, vested and paid, and in the hands of the lega- 
tee, Eliza A. Roberson, before said judgments were obtained, 
until the assets in the hands of the executrix are exhausted. 

6th. Both “Justice” and “ Davis” places are discharged, or 
else said plaintiffs in fi. fa. are precluded from the right to claim 
more than $1,000 00 from Eliza A. Roberson. The “Home- 
stead,” “Ennis” and “Babb” places are worth $3,800 00. 
Plaintiffs in fi. fa. released them for $1,000 00, leaving their 
executions fraudulently open for $5,000 00 to be levied of the 
“Justice” and “Davis” places. Plaintiffs in fi. fa. thus vio- 
Jate the rule of law that legacies must abate pro rata to pay 
the testator’s debts, and by compounding with Sallie Roberson, 
deprived Eliza A. Roberson of her right to compel contribu- 
tion from her co-legatee, Louisa Ray. 

7th. A prayer for a discharge of the “Justice” place, on 
the fifth ground taken in the amendment. 

8th. A prayer for a discharge of both places, on the sixth 
ground, and for general relief. 

Sarah G. Pitman and Henrietta Miller, administratrix, by 
their answers, admit the following allegations : 

Ist. As to the mortgages of Compton & Sons; as to the ex- 
ecutions having been levied in June, 1872; the stay of sale 
by the claim of Eliza A. Roberson; say, moreover, that Pit- 
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man’s execution is against John Speight’s estate alone, and 
that $7,000 00 were due on all the executions at the time of 
said levy. 

2d. Deny that the “Justice” place was assented to as a leg- 
acy in 1863; say that the executrix had possession of it, as 
unadministered assets, in 1867, and that the records of the 
Court of Ordinary show no such assent. 

3d. See exhibit A of answer, being the petition of Eliza 
A. Roberson, in 1869, to the Baldwin Court of Ordinary, ask- 
ing an equal division of her father’s lands between her and 
her sister, Louisa Ray; Ordinary’s order appointing parti- 
tioners and their division of the land by lot; the affidavits of 
J. A. P. Roberson and Callaway, stating that Araminta 
Speights had possession of the “Justice” place till her death, 
and Eliza A. Roberson did not get possession till 1869, and 
John Ray swears that he had possession of said place till 
1869. 

4th. Deny the executrix’s power to assent, under the pro- 
visions of Speight’s will, and because assent was before pro- 
bate. 

5th. Therefore, the “Justice” place is subject to the liens 
of these executions. 

6th. Admit the release of the eight hundred acres of land; 
deny the effect claimed for it, 7. ¢., a discharge of Speights, 
and deny the suretyship of Speights. 

7th. The year’s support execution of Eliza A. Roberson, 
for nearly $2,000 00, against estate of William A. Roberson, 
is prior to their executions in law. The dower of said Eliza 
annulled their levy as to five hundred acres, and the three hun- 
dred acres left would not pay the execution for the year’s sup- 
port, for they are not worth more than $900 00. Wherefore, the 
estate of the surety is not damaged by the written release by 
said plaintiffs in fi. fa. of the lands of William A. Roberson, 
principal. 

Sth. The word “surety” was not written after Speight’s 
name in the notes, nor does the fact of suretyship appear in 
the judgment. 

VoL, xix. 39. 
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9th. The homestead (eight hundred acres of land,) was in- 
cluded by Eliza A. Roberson in her mortgages to complain- 
ants. The homestead was taken after said mortgages were 
made, and the lands valued at $2 50 per acre, in gold. 

10th. Eliza A. Roberson is utterly insolvent. 

11th. The answers further aver that defendant’s fi. fas. 
were levied in 1868, but their enforcement restrained, by 
military orders, and the Constitution of 1868, forbidding the 
enforcement of executions founded on slave debts. 

The Chancellor refused to enjoin the executions as prayed. 
Whereupon the complainants excepted. 


BenJAMIN W. Barrow; WitutAmM McKINtey, for 
plaintiffs in error. 


CrawForD & WILLIAMSON, for defendants. 


TRIPPE, Judge. 


1. When the legatees are in possession of their legacies by 
legal authority, and the assets of the estate are exhausted, a 
creditor may proceed against each legatee for his pro rata 
share: New Code, section 2467. The right exists between 
such legatees to call upon each other for contribution, where 
one has been compelled to advance more than his share of the 
liability: 8 Georgia, 43. This being so, a creditor cannot 
compound with one legatee, equally liable with another, for 
less than the pro rata share of that one, discharge his lien on 
the property received by such legatee, when it is worth the 
full proportion of the legatee’s liability, and then proceed to 
enforce the whole balance of his claim on the legacy received 
by another legatee. It may here be stated that it does not 
sufficiently appear that there was, or that there could have 
been, under the provisions of the will of John Speights, an 
assent by the executrix and a legal delivery by her to Eliza 
Roberson, of the land claimed to have been so turned over 
to her before the judgments were obtained. The lands were 
given to the widow, who was the executrix, for life, and at 





ATLANTA, JULY TERM, 1873. 619 


Compton & Sons vs. Pitman ef al. 








her death to his two daughters, Mrs. Robertson and Mrs. Ray. 
The executrix did not have the power to select this particular 
place and give it to either one of the daughters as part of her 
share. Both the remaindermen had a vested right in the 
whole land per my et per tout. Indeed, in 1869, the two leg- 
atees, after the death of the tenant for life, regularly and by 
legal proceedings partitioned the land. So the question does 
not arise as to what are the rights and powers of judgment 
creditors, whose judgments are obtained after the legacies 
have been assented to by the executor and possession delivered 
to the legatees. The case is simply this, a judgment creditor 
has a lien on the property of both legatees. A creditor of 
one of those legatees has a lien on the property of one only. 
The first creditor, knowing all the facts, for a sum of money 
less than the value of the property received by one legatee, 
and less than what is her proportionate liability, discharges his 
lien on the property received by that one, and proposes to 
appropriate the whole property received by the other to the 
payment of the balance of his debt. We do not pronounce 
that these are absolutely the facts, which a jury has found or 
is compelled to find on the hearing. But we speak of them 
as presented for the purpose of the injunction asked for. 

If a creditor have a lien on two funds, and another creditor 
has a lien on but one of the two, the latter can compel the 
former to proceed against that fund on which he has no lien. 
If a plaintiff in execution, for a valuable consideration, re- 
lease property which is subject thereto, it is a satisfaction of 
such execution to the extent of the value of the property so 
released, so far as creditors and purchasers are concerned: New 
Code, sec. 3658. 

The equity of these principles covers this case, and if the 
facts recited are established at the hearing, only one-half of 
the amount of the executions, not deducting the $1,000 00 
paid by Mrs Ray, should be enforced against the land mort- 
gaged by Mrs. Roberson to complainants. The levy should 
proceed, and the amount the land may bring, in excess of one- 
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half of the executions, should be impounded, by direction of 
the Chancellor, to abide the final determination of the cause. 

2. It has already been stated that there was no equity, un- 
der the facts in the record, arising out of the question as to 
part of the land being turned over to Mrs. Roberson by the 
executrix before the judgments of the defendants in error 
were obtained. Nor do the facts shown in the matter of the 
release by the creditors to Mrs. Roberson, of certain lands of 
her deceased husband, although he was a co-defendant in 
some of the judgments, authorize the injunction to be en- 
larged beyond what is above indicated. Mrs. Roberson’s 
claims for dower and twelve months’ support, both of which 
have been assigned, would exhaust what was so released. It 
was simply a release of what ceuld not have been made liable 
to either complainants’ or defendants’ claims. Hence, no dam- 
age to anybody, and, consequently, no equity can spring out 
of it. Let the injunction be granted, as has been already sug- 
gested. 

Judgment reversed. 


F. W. Sus & Company, plaintiffs in error, vs. Joun T. & 
JAMES HowEL Lt, defendants in error. 


The vendor of a fertilizer is presumed to warrant that the article sold is 
reasonably fit for the purpose intended. Nor is such fitness conclu- 
sively established by proof that the manufacturers, whose brand is on 
the particular article sold, do make an article containing fertilizing in- 
gredients. Whether the thing sold be reasonably fit for the purpose, is 
a question of fact, to be determined, as other facts, by competent evi- 
dence, the composition of the article being one fact bearing upon the 
question, but not the only one. If, when properly used, it ordinarily 
fails to produce a good effect, it cannot be considered as reasonably fit, 
even though it may be shown that fertilizing ingredients are used by 
the manufacturers. 


Factors’ lien. Sale. Warranty. Before Judge CLARK. 
Sumter Superior Court. April Adjourned Term, 1873. 
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F. W. Sims & Company foreclosed a factor’s lien against 
John T. & James Howell for $120 00, given for guano fur- 
nished them with which to make a crop for the year 1871. 
The defendants filed an affidavit of illegality to the lien fi. fa, 
setting up that the guano purchased was utterly worthless. 

The plaintiffs showed the sale of the guano, and proved by 
W. T. Seward, a manufacturing chemist, and by A. Means, 
the State Inspector of Fertilizers, that the Eureka guano, 
bearing the same brand as that sold to the defendants, con- 
tained valuable fertilizing ingredients. Their evidence was 
very strong, giving analyses of the elements composing the 
Eureka guano. Nine other witnesses were introduced, who 
stated that they had purchased such guano and had used it to 
great advantage. 

The defendant, John T. Howell, and ten witnesses testified 
as to the worthlessness of the fertilizer. Also, that they had 
been sued for the amounts purchased by them, and were de- 
fending; that the spring was very wet and the summer exceed- 
ingly dry. 

The jury returned a verdict for the defendants. The plain- 
tiffs moved for a new trial, because the verdict was contrary 
to the law and the evidence. The motion was overruled, and 
the plaintiffs excepted. 


Hawks, Guerry & Hous, for plaintiffs in error. 
W. A. Hawkrss, for defendants. 


McCay, Judge. 


The only question in this case is, whether the evidence of 
the chemist and of Dr. Means makes out such a case in favor 
of the fitness of this guano for the purposes intended, as to 
make the proof that it, in fact, did no good, immaterial. We 
may remark that the evidence of these two gentlemen does 
not make out with certainty that the precise article got by 
the defendant and his witnesses, is the very article they testify 
about. Sometimes, doubtless, a good article gets to be a bad 
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one, by adulteration or exposure, before it comes into the 
hands of the consumer; but we do not agree that the evi- 
dence of a chemist, or of anybody else, that a certain article, 
from the nature of its composition, is a good fertilizer, is proof 
conclusive of the fact. Theories do not always accord with 
experience. If an article professing to be a manure ordinarily 
fails as such when properly used, it is not a good manure, 
although the man of science may be very sure it is. It may 
be improperly mixed, ete. We recognize as true that a ma- 
nure is not a bad one because it fails in a particular case, 
though even that is suspicious—it may be adulterated, but if 
it fails in the hands of many, properly using it in good seasons, 
it is asking a great deal to defendant for the opinion of a chem- 
ist, conclusiveness against the result of experience. ‘The sci- 
ence of agriculture, and the law of the growth of plants, that 
mysterious process by which nature turns dead matter into 
living matter, is not so well understood even by scientific 
men as to make their opinions conclusive on such subjects. 
Judgment affirmed. 


Mary J. Kine ef al., plaintiffs in error, vs. JosHvua KIne 
et al., defendants in error. 


1. There being no error of law committed, the finding of the jury on 
the facts will not be interfered with. 

2. The affidavits of jurors are not admissible to impeach their verdict. 

8. The verdict being manifestly against the charge of the Court as to the 
liability of one of the defendants, a new trial was properly granted as 
to him. 

4. As special verdicts may be found upon the trial of equity causes, 
there was no error in overruling the motion for a new trial as to some 
of the defendants, and granting it as to others. 


Jurors. Verdict. New trial. Equity. Practice in the 
Superior Court. Before Judge McCutcnren. Floyd Supe- 
rior Court. July Adjourned Term, 1872. 
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This is the third time this case has been before this Court. 
It will be found fully reported in 37 Georgia: Reports, 205, 
and in 45 Ibid., 644. The only facts necessary to an eluci- 
dation of the issues here presented, beyond those contained in 
the decision, are as follows: 

The fourth ground of the motion for a new trial was because 
the verdict was not unanimous, three of the jurors never hav- 
ing assented to the same. In support thereof were attached 
the affidavits of two of the jurors to the effect that they never 
had agreed to the verdict ; that they and another juror hay- 
ing had no supper, and having become exhausted, consented 
that the papers might be delivered to the sheriff with the 
verdict thereon, but expressly reserved to themselves the 
right, if called on by the Court, to dissent from said finding ; 
that said papers were handed to the sheriff about the break 
of day on Sunday morning. 

By consent of counsel, the jury were permitted to return 
their verdict to the sheriff. 


E. N. Broyies; A. R. Wrieut, for plaintiffs in error. 


Printure & Fouche; UnpErwoop & Rowe t, for de- 
fendants. 


WARNER, Chief Justice. 


This was a motion for a new trial in an equity cause, insti- 
tuted by the complainants against three defendants to recover 
certain trust funds alleged to be due by the defendants, or 
some one of them, to the complainants. On the trial, the 
jury found a verdict in favor of all the defendants. A mo- 
tion was made for a new trial, on the several grounds stated 
therein, which was overruled as to two of the defendants, 
King and Franklin, and a new trial granted as to the defend- 
ant, Hargroves, administrator of Gartrell, to which ruling of 
the Court the complainants excepted. 

1. We find no error in the charge of the Court to the jury, 
in view of the evidence in the record, and as the jury found 
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in favor of King and Franklin, on the facts submitted to 
them by the Court, we will not disturb the verdict as to them. 

2. The affidavits of the jurors were not admissible to im- 
peach their verdict. 

3. There was no error in granting the new trial as to Har- 
groves, administrator of Gartrell, as the verdict was mani- 
festly against the charge of the Court as to his liability for 
the trust funds in his hands, 

4. As special verdicts may be found by the jury on the 
trial of equity causes, there was no error in overruling the 
motion for a new trial as to the defendants King and Frank- 
lin, and granting the same as to the other defendant, on the 
facts of this case as disclosed in the record. 

Let the judgment of the Court below be affirmed. 


ABsALoM PARKER, plaintiff in error, vs. OBEDIAH GREEN 
et al., defendants in error. 


This being a judgment refusing to grant an injunction on a bill, answer 
and affidavits, we are not satisfied that there was any abuse of the dis- 
cretion of the Court, and, there being no error of law, the judgment 
is affirmed. 


Injunction. Before Judge CLARK. Sumter Superior Court. 
April Term, 1873. 


Absalom Parker filed his bill against Obediah Green, his 
wife, Mary Green, and his son, Robert Green, making sub- 
stantially the following case : 

In the year 1872, complainant purchased from one Henry 
J. Taylor, at and for the sum of $400 00, lot of land two 
hundred and twenty, in the twenty-eighth district of Sumter 
county. Prior to the aforesaid purchase, said Taylor was in 
the exclusive and peaceable possession of said lot, and on the 
26th of December, 1872, turned over to complainant said 
possession. Taylor, before said sale, and complainant since, 
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claimed said lot as their own, and exercised acts of ownership 
over the same. The land is valuable for the timber as well as 
for cultivation. There were seven or eight acres of open land, 
a house, erected by Taylor and his hands, and a well, on said 
property. Taylor made to complainant a deed to said lot and 
turned over to him the muniments of title to the same, con- 
sisting of a plat and grant from the State of Georgia to Jere- 
miah Robinson, dated January, 1829, deed from said Robinson 
to John C. Pipkins, dated September Ist, 1839, and deed from 
said Pipkins to Henry J. Taylor, dated December 9th, 1872. 
The deed from Taylor to complainant was dated December 
18th, 1872. After complainant took possession of said prop- 
erty, he removed the house thereon to another part of the lot, 
to suit his own convenience. On January 16th, 1873, the 
defendants entered upon said property and filled up the well, 
of the value of $30 00, and tore down said house, of the value 
of $30 00. They threaten to do other acts of violence to said 
property, and again to destroy said house should the complain- 
ant replace it on said lot. The defendants have no title or 
bona fide claims to said land. They are insolvent and unable 
to respond in damages for the aforesaid illegal acts, or for any 
that they may hereafter commit. Complainant waives dis- 
covery. Prays that the writ of injunction may issue enjoin- 
ing the defendants from committing any acts of trespass upon 
said lot, and from taking or holding possession of the same, 
and from interfering with the use, occupation and enjoyment 
of said property by complainant. Also, that the writ of sub- 
poena may issue. 

The defendants, by their answer, denied all the material 
allegations of the bill as to the title and possession of com- 
plainant. They attacked complainant’s title as fraudulent 
and forged, but admitted doing the acts charged in said bill 
as trespasses. 

Voluminous affidavits were submitted in support of the 
bill and answer respectively. They were in every respect 
conflicting, except as to the acts of the trespass alleged to have 
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been committed by the defendants. The Chancellor refused 
the injunction, and the complainants excepted. 


Hawkins & Hawkins; A. R. Browy, for plaintiff in 
error. 


Putt. Cook; J. A. ANSLEY, for defendants. 
McCay, Judge. 


We do not feel authorized to interfere with the judgment 
refusing an injunction in this case, as we understand the re- 
cord. There is no house on the land. The cleared land is 
but fifteen acres, and that is, and has been, in fact, in posses- 
sion of the defendant. The Judge has no power to turn him 
out, the mesne profits is a small matter, and clearing more land 
will be an advantage to the place. We think the plaintiff 
can wait for a final judgment at law without any serious dan- 
ger. At any rate, as this is the judgment of Judge Clark, 
we cannot say he has abused the discretion the law gives him, 
when called upon to exercise his prerogative in issuing so se- 
vere a writ as an injunction. 

Judgment affirmed. 


Cortey & Dassett, plaintiffs in error, vs. THE GEORGIA 
RAILROAD AND BANKING CoMPANY, defendant in error. 
In an action against a railroad company on a contract instituted in a 

county other than the one where its chief office of business is located, 


the pleadings should show that the contract was either made or was to 
be performed in the county where such suit was brought. 


Railroads. Venue. Pleadings. Before Judge HAL. 
Newton Superior Court. March Term, 1873. 


Corley & Dassett brought complaint in Newton Superior 
Court against the Georgia Railroad and Banking Company on 
an account for freight overcharges, with interest thereon. The 
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declaration was in the ordinary statutory form of complaint 
on an account, referring to a bill of particulars thereto at- 
tached. It contained no allegations as to where the freight 
contracts were made or to be performed. 

On demurrer, the declaration was dismissed, as failing to 
show jurisdiction in the Court. To this ruling the plaintiffs 


excepted. 
Fioyp & MIpDLEBROOKS, for plaintiffs in error. 


CLARK & Pace; PEEPLES & Howe tt, for defendant. 


TRIPPE, Judge. 


Neither the declaration, nor the bill of particulars attached, 
shows where the contract relied on was made, or where it was 
to be performed. In the bill of particulars, the items are sta- 
ted as freight shipped “from Atlanta” or “from Augusta,” 
but it nowhere appears to what point it was to be shipped, so 
that even the place of performance could be implied. A pléa 
to the jurisdiction was filed and a motion made to dismiss the 
case for want of jurisdiction. No amendment was made or 
offered to be made, and the Court sustained the motion to dis- 
miss, 

To sustain an action against a railroad company on a con- 
tract in a county other than the county where the company’s 
chief offige of business is, it should appear that the contract 
was made or was to be performed in the county where the suit 
is brought: New Code, sec. 3406. 

Judgment affirmed. 


Tue SouTHWESTERN RarLtroap Company, plaintiff in 
error, vs. S. M. CoHEN, defendant in error. 


1. Section 1585 of Irwin’s Revised Code, requiring persons who shall sell 
by weights and measures to have their weights and measures marked 
as correct by the clerk of the Inferior Court, (now the Ordinary,) and 
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in default of such marking, providing that such persons shall not col- 
lect any account, note or other writing, the consideration of which is 
any commodity sold by their weights and measures, is an Act fixing a 
penalty, and is not to be extended beyond its terms. 

2. Where a lot of paper and paper bags was shipped to the plaintiff by 
railroad, and upon its receipt, it was weighed upon scales not marked, 
but which were proven to be correct, and the paper was found deficient 
in quantity, as described in the railroad receipt, it was not error to ad- 
mit the evidence of the weighing, notwithstanding the failure to pro- 
cure the marking of the scales. 

8. If illegal evidence be admitted by a Justice and no objection be made 
at the trial, both parties being represented by counsel, the admission 
of the evidence is not a good ground for a certiorari. 

4. The evidence in this case was sufficient to justify the judgment of the 
Justice. 


Certiorari. Weights and measures. Construction of stat- 
utes. Railroads. Evidence. New trial. Before Judge 
CLarRK. Sumter county. At Chambers. May Ist, 1873. 


Some paper and paper bags were shipped to Cohen at Amer- 
eus via Southwestern Railroad. The quantity delivered to 
him by the agent of said road at the point of destination fell 
largely short of the quantity called for by the railroad receipt. 
Cohen brought suit against the railroad for this deficiency, 
amounting to $24 81, in a Justice Court. 

Upon the trial in that tribunal, it was understood that all 
exceptions to testimony should be taken upon the argument 
of the case. UG 

Cohen testified, that the deficiency in weight claimed was 
correct, but that the scales upon which the test was made were 
not marked, as required by section 1585 of Irwin’s Code; that 
before weighing the paper and the paper bags, he balanced the 
scales aud found them correct. 

Upon the argument of the case, counsel for the railroad in- 
sisted that all the evidence of the plaintiff as to the deficiency 
in weight should be excluded, because the weighing was done 
on unmarked scales. The Court overruled the motion and 
rendered a judgment for the plaintiff; whereupon, the defend- 
ant applied for the writ of certiorari, on the ground of error 
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in the aforesaid rulings. The writ was refused, and defendant 
excepted. 


S.C. Exam; R. F. Lyon, for plaintiff in error. 


Hawkins, Guerry & Ho.tuis, for defendant. 


McCay, Judge. 


1. Sections 1584, 1588, of the Revised Code, providing 
for testing the accuracy of the weights and measures used in 
selling commodities, are not, by their terms, universal. They 
do not apply to persons engaged in buying by weights and meas- 
ures, nor does it cover any cases except where goods have 
been sold by unmarked scales and measures. Wesee no good 
reason for confining the operation of such an Act to such 
weights and measures as are used to sell by. But this is the 
language and plain meaning of the law. We have no author- 
ity to extend the law to cases not included in its terms. It 
isa penal law. It affixes penalties and forfeitures upon one 
who sells by unmarked weights. It provides that no account, 
note or writing, the consideration of which is goods sold by 
such weights and measures, shall be collected. It would be 
contrary to well settled rules to give this Act the construc- 
tion contended for, or to apply it to cases outside of its plain 
terms. 

2. The scales used to determine the weight of this paper 
were proved by the witness before using them. He balanced 
them and found them correct, and we think this furnishes 
legal evidence that the paper was short when weighed. 

3. The most that can be made out of the agreement, as to 
objections to the evidence is, that each party was to make his 
objections to the legality of the evidence, that is, its compe- 
tency, at the argument. It is only stated in the petition for 
certiorari that the counsel of the defendant objected to the 
competency of the evidence as to the weighing. No objec- 
tion is stated to have been made to the letters of the agents 
or to the statement of Rodgers. As to Rodgers, we incline 
to think his statements competent. They relate to the condi- 
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tion of the paper (at the time of the statement) at the depot, 
of which he then had, at least, partly, the charge. If the 
depot agent says to a man “your goods are here, and are in 
good or in bad order,” is not this competent? Does it not 
relate to the then business of the agent, to-wit: his charge of 
the goods? The letters, we incline to think, were incompe- 
tent, for, at most, they are but admissions of past transactions, 
But as we read the record, they were not objected to for in- 
competency or because they were inadmissible, but only that 
they did not prove the plaintiff’s case. 

4, The facts, as stated, show that three hundred and twenty 
pounds of paper were shipped at Atlanta in good order—that is 
proven by the Macon and Western freight list. The goods were 
through freight. They started from Atlanta, directed to the 
plaintiff at Americus. Mr. Powers’ letter shows this paper 
was received in good order at Macon, and the receipt for the 
freight at Americus shows that it came over the Southwestern 
road to Americus, and Rodgers’ statement shows that the 
packages had been broken. Add, now, the plaintiff’s state- 
ment that he weighed the paper, and that it failed to be as 
much as was charged for and paid for, to-wit: the amount 
shipped, and it seems to us a case is made out to justify the 
judgment. 

Judgment affirmed. 


LorENzO D. Monrokr, Jr., plaintiff in error, vs. E. A. Cas- 
TLEBERRY, defendant in error. 


Where an affidavit of illegality was filed to a mortgage execution on the 
ground that it had been paid, it was error to allow, upon the trial of 
the issue thus formed, a motion to be made to dismiss the levy and the 
execution on the ground that the mortgage was upon a growing crop, 
and, therefore, void. 


Illegality. Mortgage. Practice in the Superior Court. 
Before Davip H. Pops, Esq., an attorney at law, and Judge 
pro hae vice. Dougherty Superior Court. April Term, 1873. 
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For the facts of this vase, see the decision. 

L. P. D. Warren; G. J. Wrieut, for plaintiff in error, 
WituraM E. Surru, for defendant. 

Warner, Chief Justice. 


It appears from the bill of exceptions and record in this case, 
that an execution had issued in favor of the plaintiff, on the 
foreclosure of a mortgage of personal property which had 
been levied on six bales of cotton. The defendant filed an 
affidavit of illegality to the execution on the sole ground that 
the claim on which the judgment and execution was founded 
had been paid off, with the exception of $75 00, which last 
named amount she tendered in satisfaction thereof. On the 
trial of the issue thus formed, the defendant made a motion 
to dismiss the levy and mortgage fi. fa., on the ground that 
it was founded upon a mortgage given and made upon a 
growing crop, and that a mortgage could not be made and 
was not good upon a growing crop, the crop not being a thing 
in esse, which motion was sustained by the Court, and the 
plaintiff excepted. The defendant did not take this ground 
of illegality in her affidavit, even if it would have been a valid 
ground, but, on the contrary, impliedly admitted that the mort- 
gage was a valid mortgage, and that the property levied on 
was covered by it when she stated as her only ground of ille- 
gality to the proceeding, that the claim on which the same 
was founded had been paid off, except $75 00, which she then 
proposed to pay, and that was the only issue presented to the 
Court for its consideration and judgment by the defendant’s 
affidavit of illegality, and it was error in dismissing the plain- 
tiff’s levy and fi. fa., on the statement of facts contained in 
the record. 

Let the judgment of the Court below be reversed. 








APPENDIX. 


SUPREME COURT OF GEORGIA, 
Aveust 20th, 1873. 


On motion of Amos T. Akerman, Esq., the Court appoint- 
ed the following named gentlemen, members of the bar of 
this Court, as a committee to report a suitable memorial com- 
memorative of the Honorable Garnett Andrews, deceased : 

Amos T. Akerman, A. H. Stephens, William M. Reese, 
L. J. Gartrell, L. E. Bleckley. 

On November 13th, 1873, the committee submitted the fol- 
lowing report, which was ordered to be spread upon the min- 
utes : 

“Garnett Andrews was born in Wilkes county, Georgia, in 
October, 1795. In 1822, he was admitted to the bar by the 
Superior Court of that county, after examination by a com- 
mittee composed of Sayre, Lumpkin and G. E. Thomas. 
The required certificate of character was given by Duncan G, 
Campbell. 

“Tn 1834, he was appointed Judge of the Northern Circuit, 
to fill the vacancy made by the death of William H. Craw- 
ford, and continued in that office until 1846. 

“Tn 1850, he was a member of the State Convention called 
to determine the action of Georgia on the grave sectional ques- 
tions then disturbing the country. 

“Tn 1853, he was elected by the people to the Judgeship of 
his circuit, and in 1855 resigned it on becoming a candidate 
for Governor. 

“Tn 1860, he represented Wilkes county in the General 
Assembly. 

“Tn 1868, he was again made Judge of the Northern Cir- 
cuit. He retained the office until his death, on the 14th of 
August, 1873. 

“¥rom this record it appears that his principal public ser- 

VoL, xix. 40. 633 
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vice was in the capacity of Judge of the Superior Court in 
one of the most important of our judicial circuits. He held 
this office under eight different commissions, and was chosen 
to it by every mode that has been practiced in this State—by 
legislative election, by popular election, and by executive ap- 
pointment, Placed in this responsible station at an early age, 
following a man who had won an illustrious name among 
American statesmen, acting in the view of an intelligent peo- 
ple, and under the scrutiny of a most able bar, he was sub- 
jected to severe tests, but bore them well, and the public judg- 
ment soon ranked him among the soundest jurists of the State. 
This rank he maintained through life. 

“His mind was naturally strong and quick. He was well 
grounded in legal knowledge, of the sort which a Judge most 
needs—a knowledge of principles. He was industrious, pa- 
tient and self-possessed. He was sagacious in discovering the 
essential matter of a case, able to hold himself open and un- 
biassed to the close of a discussion and then to come to a 
prompt decision, glad to be instructed by argument and au- 
thorities, ready to change his opinion when convinced that he 
had been wrong, but unbending to any pressure when his con- 
victions were settled, thoroughly impartial, not only in pur- 
pose, but in fact, and profoundly anxious to do justice accord- 
ing to law. 

“In the discharge of his duty, he sometimes encountered 
popular censure and popular menace; but these things neither 
deterred nor disturbed him. He never murmured at the Su- 
preme Court, but cheerfully executed its judgments when they 
reversed his own. To the bar he was kind and respectful, 
and if he sometimes addressed them with bluntness, this was 
always in good temper, and from a desire to hold them to the 
point in issue. 

“Tn the peculiar ‘society of the circuit’—in -that company 
which gathered in the Judge’s room when the day’s labor in 
the Court-house was over—he was one of the most agreeable 
of men. Those who have been with him on such occasions 
will long remember his pleasant manner, his peculiar diction, 
often homely, but always apt and forcible, his shrewd obser- 
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vations, his delightful reminiscences of men who have long 
since passed away, and his uniform respect for the things that 
are true, honest, just, pure, lovely and of good report. 

“He took a warm interest in public affairs. In the vicissi- 
tudes of politics, he was often in the minority, and submit- 
ted gracefully to the popular will, never believing that the 
country was ruined because his party was out of power. His 
fellow-citizens, of all parties, accorded to him a hearty patri- 
otism, a firm integrity and a singular exemption from the 
epidemics of public opinion. 

“His general information was large and varied, Probably 
no man now living was so familiar with the history of Geor- 
gia during the early part of this century. Some of his sketches 
of this period are in print, and have given pleasure to hun- 
dreds of readers. 

“He held the Christian faith, was in the communion of a 
Christian church, and endeavored to walk justly among men 
and humbly and reverently before God. 

“With due allowance for the sorrows which are inseparable 
from human existence, we may pronounce Judge Andrews a 
happy man. He had the esteem of his neighbors, a long, 
useful and honorable public career, a domestic life of rare 
felicity, a cheerful and vigorous old age, an easy dismission 
from earth, with a consoling hope of heaven. 

“Tn behalf of our profession, of which he was one of the 
most venerable members, we ask that this memorial of our 
departed friend shall be entered on the records of this Court. 


“For the committee, 
“A. T. AKERMAN, Chairman.” 
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ADMISSIONS. See Evidence, 5. 


ADMINISTRATORS AND EXECUTORS. 


1, When a suit was brought against the administrator 
of A, charging that A, during his lifetime, had, as ad- 
ministrator of complainants’ father, bought the lands 
of the estate at his own sale at less than their value ; 
that the lands had, since A’s death, been distributed to 
his heirs, and were now in the hands of B and C, as 
purchasers from said heirs with notice. The bill 
prayed that the deeds be canceled, and the lands be 
delivered up; or, if this could not be done, that the 
administrator of A account for their true value, as 
well as account generally to complainants for the de- 
vastation of his intestate as administrator of complain- 
ants’ father. On the trial the defendant offered to 
prove that the land brought its true value, and that 
the sale was fair, and this evidence the Court refused 
to permit: 

Held, That, as one object of the bill was to recover the 
true value of the land, this was proper evidence, and 
that as the jury had, by their verdict, failed to cancel 
the deeds and return the land, but found a money ver- 
dict, a new trial ought to be granted for this error of 
the Court. Stripling et al. vs. Stripling et dl..s..c.ceeee 


2. The claim set up by the executor in this case for 
counsel fees and cost paid under the circumstances 
proven, and when there was enough money in hand 
at the time (1863) to pay the same, and which was 
afterwards funded by the executor in Confederate 
bonds and lost, is not a sufficient reason. Dorsey vs. 
SRE 8 Bas ecocominisininnicseccenoonineniiieninneeiets 

3. A sale of land by an administrator ewm testamento an- 
nexo, made under an order of the Court of Ordinary, 
to pay the debts of the testator, where the estate is 
insolvent, discharges the land of the lien of the ven- 
dor for the unpaid purchase money, and the creditor 
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must look to the proceeds in the hands of the repre- 
sentative of the estate. Stallings, ex’r, vs. Ivey, adm’r, 
@ al...00. ocececs 2ee cece 


. A judgment was obtained against a party who died in 
the latter part of 1863, testate, authorizing his execu- 
tors to sell, either publicly or privately, certain of his 
slaves. The executors qualified in December, 1863. 
The judgment creditor, soon after the qualification of 
the executors, urged them to sell the negroes, on ac- 
count of the near approach of the Federal army. 
The executors refused, and hired out most of the ne- 
groes for 1864, but on the 6th of July, 1864, at the 
solicitation of the creditors, plaintiff included, defend- 
ants consented that they might be levied on and sold. 
A levy was made the next day on all the slaves, and 
they were taken in custody by the sheriff. Ina few 
days, on account of threatened raids by the Federal 
forces, the negroes, by consent of the parties, were sent 
off by a mutual agent. In a short time they returned, 
but nothing further appears to have been done with 
them by the sheriff or either of the parties: 

Held, That the executors are not liable to such levying 
creditor for not having sold the slaves prior to the 
levy, it having been only seven months from the time 
of their qualification as executors, and after the levy 
was made, the negroes were in the custody of the law 
at the instance of the creditor. Simmons vs. Byrd 


. Where an executor advances a support to the family 
of the deceased, although not specifically set apart by 
appraisers, he is entitled to be credited with it in ac- 
counting with the creditors and heirs, the burden being 
on him to show that it was a proper and necessary 
amount. Ibid. 


. A judgment creditor of a testator cannot recover in an 
action on the case against an executor for not selling 
certain articles of personal property, when the creditor 
had it in his power to levy on the same, more especi- 
ally if it be not shown that they were lost to the 
estate by not being sold by the executor, and the execu- 
tor points them out to the creditor and directs him to 
levy. Ibid. 

7. Conceding the right of the plaintiffs to institute suit 
on the administrators bond for an unliquidated demand 
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against the intestate, which is left an open question in 
this class of cases, it is incumbent on the plaintiffs, 
when the plea of plene administravit is filed, to show 
sufficient assets in the hands of the administrators to 
meet the indebtedness, and the evidence being conflict- 
ing on this point, this Court will not interfere. Mackie, 
Beattie & Co., vs. Glendenning, adm’r, et al 

. It is immaterial who makes the application for the 
twelve months’ support for the family of the deceased, 
so that the representative of his estate has notice; 
therefore, such an application by the temporary admin- 
istrator and the action of the Ordinary thereon, is not 
void as against creditors. Ibid. 

9. The legal representative of a deceased partner may be 
sued in the same action with the survivor on a firm 
contract. Garrard, ex’r, vs. Dawson 

10. Courts of equity will not interfere with the regular 
course of an administration, by appointing a receiver 
to take the assets of the estate out of the hands of the 
administrator, unless the danger be imminent, and the 
charges in the bill be positive and specific. Powell vs. 
Quinn F Al ..sc00e pe nennesbeesinsenmeamsinsenl saeeenesnosasonens 

11, A factor or merchant holding a lien under section 
1977, Irwin’s Revised Code, when the maker thereof is 
dead, may, in order to preserve his lien and such prior- 
ity as he may be entitled to, if any, in the distribution 
of his debtor’s estate, make the affidavit required by 
law for its enforcement within twelve months after the 
qualification of the representatives of the estate, but - 
there can be no levy of the execution issued thereon 
until after the expiration of the period of exemption 
from suit, allowed executors and administrators. Jo- 
ring VS. Flanders, adn’r 

12. Where a bill was filed against a defendant as admin- 
istrator, seeking a decree against him in such represen- 
tative capacity, a demurrer to an amendment charging 
him individually, should have been sustained. Smith, 
adm’r, et al., vs. Ardis, trustee 


ALIMONY. See Divorce, 3, 4. 
AMENDMENT. 


1. The section of the Code of this State which declares 
that pleadings may be amended, whether in matter of 
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form or of substance, provided there is enough in the 
pleadings to amend by, properly construed, means, that 
in order to admit of an amendment, a valid cause of 
action must be set forth in the original declaration. 


Selma, Rome & Dalton R. R. Co. vs. Lacey 


. Ina suit by a widow, in this State, against a railroad 
company for the killing of her husband in the State of 
Alabama, the declaration cannot be amended after the 
Japse of one year from the alleged killing, for the rea- 
son that the statute law of Alabama limits the right to 
recover damages therefor to one year from the time of 
the death, and gives the right of action to the personal 
representative of the deceased. bid. 

. In proceedings to foreclose a mortgage on realty, the 
Court permitted the plaintiff to amend the pleading so 
as to change the time mentioned therein as to the ma- 
turity of the note set forth, from January Ist, 1869, to 
January Ist, 1868: 

Held, That such amendment did not introduce a new 
cause of action, nor was the defendant, on that ac- 
count, entitled to a continuance, unless he showed, as 
is provided in section 3470 of the Code, “that he was 
less prepared for trial, and how, than he would have 
been if such amendment had not been made.” Jones 
vs. Henderson.....+++++ sigbecetenerendbeneosineiasnnces Toe 

. Where a new trial was granted on an agreed state of 
facts, which judgment was reversed in this Court, it is 
competent for the movant to amend his motion before 
the judgment of this Court is made the judgment of 
the Superior Court, by showing that the facts were 
agreed to under a mistake as to their truth. Daniel, 
adm’x, vs. Foster, adm’r 303 

. When a judgment has been afirmed on a statement of 
facts contained in the bill of exceptions, a different 
question might arise, but in this case the judgment 
was reversed, and the whole case was open for further 
investigation, and the truth may be shown. bid. 

. Where the case stated in the body of the bill of ex- 
ceptions is different from that stated in the certificate 
of the clerk thereto, and in the record, the error in the 
bill of exceptions is amendable so as to conform to the 
record. Wooten et al. vs. Archer 


. When, amongst other defenses, pleas have been filed 
and stricken by the Court on demurrer, and such de- 
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cision excepted to, and exception certified and entered 
on the minutes, it is competent for the defendant to 
amend the pleas on a new trial, which has been granted 
to the plaintiff. Aimbro vs. Bank Of Fulton....0..000 419 


8. Where a bill was filed against a defendant as adminis- 
trator, seeking a decree against him in such represen- 
tative capacity, a demurrer to an amendment, charging 
him individually, should have been sustained. Smith, 
adnv’r, et al., vs. “ Ardis, trustee...... paenconniiie > atekinneneis 602 

9, As an additional reason why the emilee should 

not be allowed in this case, it is apparent that the im- 

plied trust for which it seeks to make the defendant 

liable, is barred by the statute of limitations. bid. 













APPEAL. See County Court, 3, 4. 


ARBITRAMENT AND AWARD. 


1. Where the plaintiffs proceeded to deliver cross-ties to 
the defendant under a written contract, one of the pro- 
visions of which was, in substance, that in case of any 
dispute touching the contract, the parties waive any 
right of suit or any other remedy i in law or otherwise, 
and the decision of the chief engineer of the defendant 
shall, in the nature of an award, be conclusive on the 
rights and claims of said p: arties, and said chief engin- 
eer decided against the plaintiffs upon a claim presented 
by them, the award of the chief engineer was no more 
binding than the award of any other arbitrators selec- 
ted by the parties. Atlanta & Richmond Air-Line R. 
R. Co. va. Mangham & Prickett ......cceccecceccessessceee 266 

2. The agreement of the parties should be construed to 
mean that they would abide a legal award. Ibid. 

3. As the General Assembly could not pass a law im- 
pairing the right of. parties to appeal to the Courts to 

vacate an illegal award, the chief engineer of a rail- 
road company “cannot, by his award under such a con- 
tract as is presented in this case, impair that right. 


Ibid. 
ARGUMENT OF COUNSEL. See Attorney, 1. 

























ATTACHMENT. See Claim, 2. 
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ATTORNEY. 


1. Under the provisions of the Constitution, it was error 
in the Superior Court to limit the defendant’s counsel 
to a definite time in his argument before the jury, over 
his protest that he could not do justice to his client’s 
case within the prescribed time. Hunt vs. The State.. 

. Where, during the session of the Court, leave of ab- 
sence for the term is granted to an attorney, and in a 
short time afterwards the attorney being present. in 
Court, it was not error for the Judge, in order to pre- 
vent the continuance of a case in which such attorney 
was the leading counsel, to call the case for trial out of 
the regular order, unless it was made to appear that 
the attorney or his client was less prepared for trial on 
account of such leave of absence having been granted, 
or than they would be if the case were not called out 
of its order. White et al. vs. Haslett et al., ex’rs 


3. The leave of absence of counsel does not extend to 
any other cases than those in which he appears to be 
of counsel on the dockets of the Court. Daniel, adm’, 
vs. Foster, adm’r....... senesecoss oem we 

4, Where a planter contracted a debt with a factor for 
provisions to make his crop, and gave a lien on his 
crop for the payment thereof, and of any attorney’s 
fees for the enforcement thereof, and no action was 
taken to enforce the lien, but only a suit for the debt, 
claiming such fees as due for such suit: 

Held, That the lien for attorney’s fees was not a good 
lien, under the Act of 1866, authorizing liens to se- 
cure the payment of money due for provisions, etc., 
and that such fees are not recoverable in a suit at law 
for the debt. Rodgers et al. vs. Hamilton....... wtoeees ° 


AUDITOR. 


Where the accounts which are the subject of a judicial 
investigation are complicated, the Court should appoint 
an auditor, to whom the matters in controversy should 
be referred. Mayor & Council of Cuthbert vs. Brooks 


AUTREFOIS CONVICT. See Criminal Law, 21. 


BANK-BILLS. 
See Limitations—Statute of, 7, 8, 9. 
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BANKRUPTCY. 


. Where, after the levy of a mortgage fi. fa., the prop- 
erty subject thereto was, by consent of the mortgagor 
and mortgagee, sold by auctioneers, and the proceeds 
paid into Court for distribution, the assignee of the 
mortgagor, proceedings in bankruptcy having been, 
previous to said sale, commenced against him, was en- 
titled to the fund. Morris vs. Davidson, assignee...... 361 

2. If the money in controversy had been raised by a ju- 
dicial sale of the property of the bankrupt by the 
sheriff, on final process, in the enforcement of a lien of 

a prior date to the commencement of the proceedings 
in bankruptcy, there would have been no impropriety 
in the appropriation of the same to the satisfaction of 
the mortgage lien. bid. 

3. After it is shown to the Court that the defendant had 
been declared a bankrupt, judicial notice will be taken 
of the fact that all his property and effects were vested 
by operation of law in his assignee. bid. 

4, A State Court will not grant an injunction restraining 
a party from applying for the benefit of the Bankrupt 
Act under the bankrupt law of the United States. 
Fillingin vs. Thornton 

5, Where an action was instituted in the name of a plain- 
tiff who was adjudicated a bankrupt pending the suit, 
and the trustee selected by the creditors, with knowl- 
edge of such suit, did not have himself made a party, 
but consented that the suit proceed in the name of the 
original plaintiff, and no exception was made to the 
Court’s allowing the case so to proceed, but the defend- 
ant excepted to the refusal of the Court to charge the 
jury that if they gave a verdict for the plaintiff, they 
should find for him for the use of the trustee : 

Held, That it was not error in the Court to refuse so to 
charge. Southern Express Co. vs. Connor ....e+eeeeeee ; 

6. The right of the trustee, if he has any, to the money 
when paid, or of the defendants, to be protected in pay- 
ing it to the proper party, may be secured by proper 
steps being taken for that purpose. Ibid. 


BILL OF EXCEPTIONS. 


1, The signing of the bill of exceptions would necessa- 
rily make it the duty of the Judge to grant a superse- 
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deas of the judgment of the Court. alone vs. Hop- 
kins, Judge.........000 papesenndoten enna nee 

. There being no extraordinary facts set forth in the 
second motion for a new trial which would entitle the 
defendant to another hearing, the application for a man- 
damus to compel the Judge’s certificate to the bill of 
exceptions, is refused. Ibid. 

. Where a rule absolute is rendered against a sheriff for 
his failure to make the money on an execution placed 
in his hands for collection, the defendants in execution 
cannot except to the judgment of the Court. Should 
the sheriff fail to except, and thereafter attempt to en- 
force the execution against the defendants for his in- 
demnity, they will then have the opportunity to pro- 
tect themselves. White et al. vs. Huslett et al., ears... 262 

4. Whena reversal of a judgment is asked on account ofan 
error alleged to have been committed by the Court on a 
question of fraud, which, it is claimed in the argument 
before this Court, was made and argued on the trial of 
the case, it should be distinctly made to appear in the 
record what that error was. If it be on the ground of 
error in the charge of the Court on the matter of fraud, 
the bill of exceptions should show the charge, and as 
it does not appear what the charge was on that point, 
the presumption is that it was correct. Foster vs. EHig- 
ginbotham 263 

5. Though the documentary evidence, the exclusion of 
which was excepted to, may be not embraced in the 
bill of exceptions, no motion for a new trial having 
been made, the writ of error will not be dismissed, but 
the plaintiff will be heard on exceptions to the nie 
evidence. Cutts vs Johnson...... paaipeoess ove 

. Where the case stated in the body of the bill of ex- 
ceptions is different from that stated in the certificate 
of the clerk thereto, and in the record, the error in the 
bill of exceptions is amendable so as to conform to the 
record. Wooten g al. vs. Archer 


See Practice in the Supreme Court. 


BOND FOR TITLE. 

1. Land was sold at auction by 8.; C. gave notice at the 
sale of a claim of title; S. replied that he would 
warrant the title, and would give to the purchaser a 
bond, with ample security, to indemnify him against 
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the loss of any sum that might be expended in improve- 
ments upon said property. Complainant purchased for 
$1,010 00, and paid one-fourth of the purchase money 
in cash, and gave his three notes for the remaining 
three-fourths, taking the usual bond for titles from S. 
Two of these notes were paid at maturity. The re- 
maining one was dishonored, because C. had commenced 
suit for the land. In the meantime, complainant had 
placed improvements thereon to the value of $400 00. 
S. obtained judgment for the amount of the last note, 
has filed a deed to the land in the clerk’s office, and 
has levied the execution upon the same. The Chan- 
cellor did not commit error in enjoining the sale, the 
injunction to be dissolved upon bond and security being 
filed by S. in the sum of $1,000 00, conditioned to 
indemnify complainant against loss on his improve- 
ments in case of the failure of his title. Seago et al. 
2. Shorter sold land to Rice, against whom there was a 
judgment, and gave Rice a bond for title. Rice, with- 
out paying any of the purchase money, sold to Free- 
man, agreeing to transfer Shorter’s bond, but not hav- 
ing it at the time, gave Freeman his own bond. This 
was in 1860. Freeman at once paid a portion of the 
purchase money to Rice and went into possession. A 
short time afterwards, Freeman paid a sufficient amount 
to pay Shorter, which was done with the money so 
advanced, leaving a portion still unpaid to Rice. Free- 
man subsequently, in 1862, forwarded this to Rice, 
who, by express, sent his own deed to Freeman. Free- 
man demanded the bond uf Shorter, and Rice replied 
that he had given him that before. Nothing more was 
done until 1867, when the judgment creditor levied on 
the land as Rice’s property, and after this levy, Free- 
man obtained Shorter’s deed without warranty : 
FAeld, That no title ever vested in Rice which was the 
subject of levy and sale. Akin vs. Freeman... ....0+. 


3. Where one of two obligors in a bond for titles dies, 
the action for a breach of the bond, for not executing 
a deed as provided in the bond, may be brought in the 
name of the survivor. Feld, Jr., vs. Martin, adnv’z... 
4. If the obligor in the bond, after its execution, sell the 
land to a third person, giving such person a bond for 
titles, puts him in possession, and receives the whole of 
the purchase money, it is a breach of the first bond, 
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and no demand for a deed is necessary before action is 
brought. Ibid. 


5. Althought it may be necessary for the plaintiff to aver 
in his pleadings the fact that he is the survivor, as well 
as the facts as to the second sale, in order to be entitled 
to prove them as a matter of right, yet if the testimony 
be admitted without objection, “and no motion is made 
to withdraw it from the jury, he is entitled to the ben- 
efit of such testimony on a motion fora non-suit. Ibid. 


BONDS. See Officers, 4. 
CAPTURE. See War, 1. 
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Sdemen ve. a 

Southern Insurance & Trust Co. vs. Lewis & Bro.. 
Stallings vs. The State : 

Summerlin vs. Hesterly et G1......sseceesseeeecenece seeeeees 20th 
Swilt vs. Swift 13th 


Tift vs. Newsom 

Union B, R. R. Co. vs. East Tenn. & Ga. R. R. Co. 14th 
Vanover "et al. vs. The Justices, etc.......cccce scecceceees 27th 
Wade & Co. vs. Hamilton 

Walker vs. Watson 

Walker vs. Whitehead 

Ware vs. Jackson 

I Sk NG bc cchensemineamcanieal aaeaaieomebendbas 19th 
Webb vs. Robinson et al 

Wells vs. Wilder 


CERTIORARI. 


1. Where the special Act establishing a County Court for 
the county of Dougherty made no provision as to the 
time within which the writ of certiorari to said Court 
should be applied for, the general County Court Act 
controls, Pattillo vs. The State......s.-.+0 

2. Where a criminal case was tried before the County 
Court of Dougherty county and the defendant, upon 
conviction, attempted to carry the same before the Su- 
perior Court by writ of certiorari, but the Judge re- 
fused to sanction the petition, which refusal is assigned 
as error, tlhe Solicitor General of the Albany Circuit is 
entitled to represent the case in this Court. bid. 

3. If illegal evidence be admitted by a Justice and no ob- 
jection be made at the trial, both parties being repre- 
sented by counsel, the admission of the evidence is not 
a good ground fora certiorari. Southwestern Railroad 
Company vs. Cohen......eeseres ersessonssscsonssses e 


CHARGE OF COURT. 


1. Where it was a question at issue whether such con- 
sent or direction was thus given, it was error in the 
Court to charge the jury as follows: “ What they (the 
City Council) do, so far out of the line of their own 
business as to be evidently done in the execution of 
somebody else’s job, if such owner was present and 
knew what was going on and made no objection, will 
be presumed to be done by consent or direction of such 
property owner, if nothing appears to the contrary. 
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But this presumption may be rebutted by any suffi- 
cient facts or circumstances, such as the owner of the 
property protested against it,” ete. The jury had the 
exclusive right in this case to determine what presump- 
tion arose from the facts proven by the evidence. 
Mitchell et al. vs. Mayor and Council of Rome.......+. 


2. Where, upon the trial of a case arising under the for- 
cible entry and detainer law, the jury reported to the 
presiding Justice that they could not agree upon a ver- 
dict, and the magistrate told them that they must 
agree or he would take them with him to Blakely, 
and the jury subsequently returned a verdict for the 
defendant, but upon being polled, two of them stated 
that they had consented to the verdict, but had not 
agreed to it, and the Justice received the verdict over 
the objection of the plaintiffs : 

Held, That the proceeding was illegal. Powell et al. vs. 
Lawson eosces 

3. It is error for the Judge of the Superior Court, in his 
charge to the jury, to express or to intimate his opin- 
ion as to what has or has not been proved.- Deupree 
et al., ex’rs, vs. Deupree et al., CaAvedtors.rcrerereees 325 


CLAIM. 


. There was sufficient evidence in this case, showing 
that the value of the land levied on was greater than 
the amount due on the execution, to authorize the 
damages to be assessed on said amount. Kitchens, 
trustee, vs. Hutchins 191 
. A claimant of property levied on by an execution 
issued on a judgment founded on an attachment cannot, 
on the trial of the claim, traverse the grounds on 
which the attachment issued. Foster vs. Higgin- 
botham 
3. The Act of 1871, Code of 1873, section 3741, author- 
izing the plaintiff in execution, where a “claimant” 
has withdrawn his claim, to go to the jury and recover 
damages, “in case it is made to appear that the claim 
was interposed for delay only,” is not retroactive, so 
as to apply to claim cases then pending, it not appear- 
ing that any previous claim of the same property had 
been put in and withdrawn by the claimant. Whita- 
ker vs. David......0.0se00 dansseeeinnseeee Nsasceneceranansesces 559: 


CONFLICT OF LAWS. See Laws, 1, 2, 3. 


VoL. xix. 41. 
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CONSTITUTIONAL LAW. 


1. Under the provisions of the Constitution requiring an 
“equitable apportionment of the compensation of the 
District Judges and attorneys between the counties 
comprising their districts,” the tax required by the Act 
organizing said Court to “be levied in the several 
counties composing each Senatorial District * * * 
upon the taxable property returned therein, as together, 
will raise an amount sufficient to pay the salaries,” ete., 
should be apportioned between said counties in propor- 
tion to the amount of taxable property returned in said 

’ counties, respectively. Holtzclaw vs. Russ, Ordinary ; 
Giles vs. Same ee 

2. The Relief Act of October 13th, 1870, making the 
payment of taxes upon debts contracted prior to June 
Ist, 1865, a condition precedent to a recovery thereon, 
is unconstitutional. Gardner, trustee, vs. Jeter, adm’r ; 
Bains 60. MAGMB..<< 0000000. ccccererccsssecs secsccces coccccees 

3. The Act, approved 20th February, 1873, imposing a 
special tax on wholesale dealers in malt liquors, is not 
in violation of the 27th section of Article I. of the 
Constitution of the State, which says “taxation on 
property shall be ad valorem only, and uniform on all 
species of property taxed.” Bohler vs. Schneider et al. 195 

. Such a tax is a tax on a business, occupation or call- 
ing, as decided in Burch vs. Mayor and Aldermen of 
Savannah, 42 Georgia, 596, and, hence, is not a tax 
on the sale of liquors, which, by the 3d section of Ar- 
ticle VI. of the Constitution, may be assessed for ed- 
ucational purposes. Ibid. 

. The Legislature, under the constitutional requisition 
to provide a thorough system of general education, 
may grant the power to county authorities or muni- 
cipal corporations to levy a tax in aid of such system 
within their several territorial limits. Board of Edu- 
cation, ete., vs. Barlow et al 

. A board of education may be appointed by the Leg- 
islature within suck limits, with power and authority 
to use and appropriate the school funds thus raised in 
connection with what may be derived from the general 
fund provided by the State, and to superintend and 
control the schools that may thereby be established, the 
same being under such supervision of the State School 
Commissioner as by law may be provided. The fact 


r 
i 
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that such board may be created a body corporate in 
the Act appointing it, does not affect its right to exer- 
cise the authority given to it asa board of education. 
Ibid. 

7. All of said Act, except that part thereof creating the 
local board of education, and giving it authority to 
establish, and regulate, and superintend, the public 
schools in said city, and to receive the proportionate 
part of the general State fund coming to said schools, 
is void, because said other portions of said Act refer to 
a subject matter different, not only from what is con- 
tained in the title, but from the other part of the same 
Act, to-wit: it grants power to the Mayor and City 
Council to levy a tax and issue bonds, and exempts the 
city from county taxation for public schools, and is 
obnoxious to that extent to that provision of the Con- 
stitution which says, “nor shall any Act or ordinance 
pass which refers to more than one subject matter, or 
contains matter different from what is expressed in the 
title thereof.” Ibid. 

8. Under the provisions of the Constitution, it was error 
in the Superior Court to limit the defendant’s counsel 
to a definite time in his argument before the jury, over 
his protest that he could not do justice to his client’s 
case within the prescribed time. Hunt vs. The State.. 


9. As the General Assembly could not pass a law im- 
pairing the right of parties to appeal to the Courts to 
vacate an illegal award, the chief engineer of a railroad 
company cannot, by his award under such a contract 
as is presented in this case, impair that right. Atlanta 
and Richmond Air-Line R. R. Co. vs. Mangham & 
Prickett 266 


10. When a defendant sets up by plea that the contract is 
void under the Constitution, because it was made for the 
purpose of aiding and encouraging “the late rebellion,” 
it is necessary that the facts should be stated in such 
plea, going to show how and in what way the contract 
was intended to give such aid and encouragement. 


Kimbro vs. Bank of Fulton ‘ntematiaet 


11. The Limitation Act of 1869 is a general law, and has 
a general operation throughout the State as to that class 
of contracts specified in it, and, therefore, does not come 
within the purview of the 26th section, first Article, 
of the Constitution of 1868. George vs. Gardner..... 441 
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12. This Act does not impair the obligation of the con- 
tract; it only affects the remedy. Ibid. 


CONTEMPT. See Sheriff, 2, 3 
CONTINUANCE. 


1. It is not error in the Judge of the Superior Court to 
refuse to continue a criminal case on the ground of the 
absence of a witness, it not appearing that the witness 
had been subpeenaed, and no reason is given why he 
was not. Cogswell vs.-The State 

. In proceedings to foreclose a mortgage on realty, the 
Court permitted the plaintiff to amend the pleading 
so as change the time mentioned therein as to the ma- 
turity of the note set forth, from January Ist, 1869, 
to January Ist, 1868: 

Held, That such amendment did not introduce a cause 
of action, nor was the defendant, on that account, en- 
titled to a continuance, unless he showed, as is pro- 
vided in section 3470 of the Code, “that he was less 
prepared for trial, and how, than he would have been 
if such amendment had not been made.” Jones vs. 
Henderson 170 

3. Where the defendant was placed on trial, and a mis- 
trial was ordered on account of the sickness of one of 
the jury, it was not error in the Court to place said de- 
fendant again on trial — the same term of the 
Court. Malone vs. The State - 

4. A motion for continuance was ecbattiel upon the 
ground that the defendant was too sick to engage in 
the trial, and the Court summoned two physicians, 
who disclosed, under oath, that he was suffering from 
the effects of alcohol, from nervous derangement; and 
on this statement, passed the case to a time indicated 
by the physicians. When he was again called on to 
announce, the same motion was submitted. The 
Court asked his counsel if his conlition had grown 
worse. They replied that it had not. Upon their 
stating that they had nothing further to offer in sup- 
port of the ground of alleged sickness, it was not error 
in the Court to overrule the motion. Ibid. 

. Where the movements of a witness are evidently con- 
trolled by the friends of the defendant, and the Judge 
certifies that he had no doubt, from all that had oc- 
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cnstell in , the: case, that the motion for continuance 
was made for delay only, and no compulsory process 
had been applied for to compel her attendance, this 
Court will not interfere with the discretion of the 
Court below, exercised in overruling the motion for 
continuance, on account of the absence of said witness. 
Ibid 

. The Court has discretion, where a defendant is placed 
on trial at the term of the Court at which the indict- 
ment was found, whether to sustain a motion for a con- 
tinuance or not, even though the requirements of 
section 3471 of the Code have been complied with. 
Ibid. 


CONTRACTS. See Laws, 4. 


CONTRIBUTION. See Lien, 13, 14. 


CORPORATIONS. 


1, Where a charter, granted by the General Assembly to 
a private corporation, is silent as to the time of its con- 
tinuance, it will expire thirty years from its date. West 
End and Atlanta Street R. R. Co. vs, Atlanta Street 
BR. Bh. Oe sscavrericsisnnscnsnessianens , 

2. It is a well established rule of law that an exclusive 
grant in derogation of common rights, as well as in all 
cases in which exclusive rights are claimed under a 
legislative grant to a corporation, that such grant 
should be strictly construed, and that nothing is to be 
intended beyond the express words contained in it. 
Ibid. 


3. On the 23d of February, 1866, the General Assembly 
of this State passed an Act incorporating the Atlanta 
Street Railroad Company. By the 2d section of said 
Act it is declared, “That said company shall have ex- 
clusive power and’ authority to survey, lay out, con- 
struct and equip, use and employ, street railroads in 
the city of Atlanta, subject to the approval of the City 
Council thereof, for each route selected, first had and 
obtained, before ‘the work thereon shall be commenced : 

Held, That there are no words in this charter which 
grant to the complainant’s company the unconditional, 
exclusive power and authority to construct and use 
street railroads in all of the streets of the city of At- 
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lanta, but that the grant is limited and restricted to 
each route that may be selected by the company in the 
streets of the city of Atlanta, which shall be approved 
by the City Council thereof. bid. 


. The complainant cannot derive any benefit from the 
general ordinance of the City Council, granting au- 
thority to its company to construct street railways on 
any street in the city, and across the bridge on Broad 
street, because that ordinance is void, not having been 
passed in pursuance of the requirements of the charter, 
as there had been no route for a street railway selected 
by the company and submitted to the City Council for 
its approval on any street in the city, as prescribed by 
the charter of the company, and until that had been 
done, the City Council had no power or authority, un- 
der the charter, to give its approval in advance before 
any route had been selected by the company and sub- 
mitted for its approval. Ibid. 


The laws which exist at the time and place of the 
making of a contract, enter into and form a part of it. 


Ibid. 


. Where exclusive authority is vested by the General 
Assembly in a private corporation by its charter, un- 
der the general law of the State, said body retains the 
power to modify or restrict said exclusive grant. Ibid. 
The power to withdraw an entire franchise necessarily 
includes the power to modify or restrict the exercise of 
it. Ibid. 

- On December 20th, 1866, complainant was incorpo- 
rated and authorized to construct a railroad from a 
point within the corporate limits of the city of Savan- 
nah, to the Isle of Hope and Skidaway Island, and to 
construct branch railroads, ete. On July 22d, 1868, 
the Mayor and City Council of Savannah passed an 
ordinance granting to complainant the exclusive right 
of way for ten years, and for such further time as the 
Legislature might grant, over all the streets in the city 
of Savannah (with certain exceptions,) for the purpose 
of connecting its line of railway with the streets of 
said city by horse railway cars, etc., and to construct a 
street railroad and such branches as may be necessary 
in and along said streets, etc. It was further declared 
by said ordinance that complainant should, within 
three years from the date thereof, have their street rail- 
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way in running order through certain streets, on pen- 
alty of forfeiture of the franchise. On September 
24th, 1868, the General Assembly passed an Act con- 
firming to the complainant all the rights conferred on 
it by the aforesaid ordinance, and extending the enjoy- 
ment of the franchise to thirty years. On October 
10th, 1868, the defendant was incorporated and au- 
thorized to construct a railroad from such point in the 
city of Savannah as might be authorized by the Mayor 
and Aldermen of said city tu any point or points on 
Wilmington Island. This grant to the defendant to 
construct a railroad between the points designated in 
said Act, does not necessarily interfere with the com- 
plainant’s franchise to use and operate horse railway 
cars in the streets of the city, for the purpose of con- 
necting its line of railway with said streets. Savan- 


nah, S. & S. R. R. Co., vs. Coast Line R. R. Co....... 


9. The Legislature, under the constitutional requisition 
to provide a thorough system of general education, 
may grant the power to county authorities or munici- 
pal corporations to levy a tax in aid of such system 
within their several territorial limits. Board of Ed- 
ucation, ete., vs. Barlow et al....... dcsctenphenenes bsenson eee 


10. A board of education may be appointed by the Legis- 
lature within such limits, with power and authority to 
use and appropriate the school funds thus raised, in 
connection with what may be derived from the general 
fund provided by the State, and to superintend and 
control the schools that may thereby be established, 
the same being under such supervision of the State 
School Commissioner as by law may be provided. 
The fact that such board may be created a body corpo- 
rate in the Act appointing it, does not affect its right 
to exercise the authority given to it as a board of edu- 
cation. Jbid. 


11. The 18th section of the Act of February 22, 1873, 
entitled “An Act to amend and revise the several Acts 
granting corporate authority to the city of Americus, 
and to establish and consolidate the same, and for 
other purposes therein named,” is inconsistent with the 
third section of the Act of February 13th, 1873, enti- 
tled “ An Act to establish a permanent board of edu- 
cation for the city of Americus, and to incorporate the 
same, and for other purposes,” in so far as the latter 
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Act provides for levying a tax, and to that extent said 
third section is repealed. Ibid. 

12. All of said Act, except that part thereof creating the 
local board of education, and giving it authority to 
establish, and regulate, and superintend, the public 
schools in said city, and to receive the proportionate 
part of the general State fund coming to said schools, 
is void, because said other portions of said Act refer 
to a subject matter different, not only from what is 
contained in the title, but from the other part of said 
Act, to-wit: it grants power to the Mayor and City 
Council to levy a tax and issue bonds, and exempts 
the city from county taxation for public schools, and is 
obnoxious to that extent to that provision of the Con- 
stitution which says, “nor shall any Act or ordinance 
pass which refers to more than one subject matter, or 
contains matter different from what is expressed in the 
title thereof.” Ibid. 


13. The board of education created by said Act of 
13th of February, 1873, has no authority ef law to 
require the Mayor and City Council of Americus to 
levy and collect a tax as is provided by said Act. 
Nor can said Mayor and Council levy and collect a 
tax as a public school fund, except by authority of the 
18th section of the Act of 22d of February, 1873, 
which tax, if collected, may, by virtue of said section, 
be used at the discretion of the Mayor and City Coun- 
cil for the purpose for which it was levied. Ibid. 


See Municipal Corporations. 


COUNTY COURT. 


1, Where the special Act establishing a County Court for 
the county of Dougherty made no provision as to the 
time within which the writ of certiorari to said Court 
should be applied for, the general County Court Act 
controls. Patillo vs. The State 


. Where a criminal case was tried before the County 
Court of Dougherty county, and the defendant, upon 
conviction, attempted to carry the same before the Su- 
perior Court by writ of certiorari, but the Judge re- 
fused to sanction the petition, which refusal is assigned 
as error, the Solicitor General of the Albany Circuit is 
entitled to represent the case in this Court. bid. 
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3. Where a verdict was rendered in the County Court 
prior to its abolishment, and an appeal entered after, 
but within the four days allowed by law, the judgment 
entered against the security on appeal on the second 
trial, was valid. Colquitt & Baggs et al. vs. Oliver.... 284 

4, The acceptance of the appeal bond by the County 
Judge was a ministerial and not a judicial act ; it was 
nothing more than the transmission of the unfinished 
business of the County Court to the Superior Court. 
Ibid. 













COUNTY MATTERS. 


1, Prima facie, an Ordinary of a county has no right to 
settle a debt due the county by a defaulting public of- 
ficer, by taking land in payment of the debt, as the 
property of the county, and in a suit in the name of 
the Ordinary to recover the land, the burden is upon 
the Ordinary to show that it was necessary to take the 
land to save the debt, or that the land was taken for 
some specific public purpose for which the county au- 
thorities may buy land for the county. But if this be 
shown, as that it was necessary to save the debt, or the 
land was bought for such specific purpose, and under 
such circumstances as would give the Ordinary the 
right to buy, that makes out a case where the Ordinary 
may sustain the action, other proper title being shown. 
Phipps vs, Morrow, Ordinary, et dl .. secsceceeeees doscas 37 

2. It was competent for the General Assembly, after the 
year 1868, to provide for the election and succession of 
the county officers of the State, as was done under the 
3d section of the Act of 1872, and an Ordinary elected 
under this law and commissioned by the Governor, will 
not be ejected upon the relation of one claiming to 
have been elected under the provisions of the 1346th 
section of the Code. Crisp, Solicitor General, ex rel., 
08. Brown.......000 Skthe Minted chee ahtebinonandonnaitiatans 190 

3. A county being suable by law in the State tribunals, 
is, though a portion of the State, subject to suit in the 
United States Courts. Board of Commissioners, ete., 


Oh; Bksidatasenines 462 






























CRIMINAL LAW. 


1, There was no error in admitting the record of the in- 
dictment and conviction for the opprobrious words. It 
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went to show a motive and to explain the threats and 
words of the prisoner. Kelly vs. The State.......+..00« 
2. It is not error in the Judge of the Superior Court to 
refuse to continue a criminal case on the ground of the 
absence of a witness, it not appearing: that the witness 
had been subpoenaed, and no reason is given why he 
was not. Cogswell vs. The State......c.0scceesceeeeeceeees 


3. Where, on a motion for new trial, one of the grounds 
insisted on was, that one of the jury who tried the 
cause was asleep during a portion of the trial, and no 

. affidavits were filed with the motion, but it was sed 
posed to show by parol, at the hearing, that such ws 
the fact, and the Court refused to hear the hsb, 
and refused also the new trial : 

Held, That the proof ought to be made as a part of the 
motion, in writing, by affidavits attached, and that a 
new trial ought not, in any event, to be granted on 
such a ground unless it affir matively appeared that the 
prisoner and his counsel did not know the juryman 
was asleep before the jury retired to find a verdict. 
Ibid. 

4. When a prisoner was regularly arraigned and pleaded 
not guilty, and was tried and found guilty and a new 
trial granted, it is not necessary that he should be again 
arraigned on the new trial. bid. 


5. The circumstances connected with the perpetration of 
the offense charged, as testified to by the victim of the 
rape—the degree of resistance on her part—the fact 
that no alarm or outery was made, the place being 
where it could have been easjly heard—no marks of 
violence having been exhibited, and the injury being 
concealed for several days after the opportunity of mak- 
ing complaint, and no proof of any complaint ever hav- 
ing been mace except by the party said to be injured, 
together with the fact that no legal step was taken to 
punish the outrage until pregnancy was discovered, 
make this a case where the crime charged was not suf- 
ficiently proven, under the law, to justify a verdict of 
guilty. Crockett vs. The State .......ccccceccsccecrecsceere 


6. Where the defendant was placed on trial, and a mis- 
trial was ordered on account of the sickness of one of 
the jury, it was not error in the Court to place said de- 
fendant again on trial during the same term of the 
Court. Malone vs. The ieee apa ae aTitanat 210 
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7. A motion for continuance was submitted upon the 
ground that the defendant was too sick to engage in 
the trial, and the Court summoned two physicians, who 
disclosed, under oath, that he was suffering from the 
effects of alcohol, from nervous derangement, and on 
this statement, passed the case to a time indicated by 
the physicians. When he was again called on to an- 
nounce, the same motion was submitted. The Court 
asked his counsel if his condition had grown worse. 
They replied that it had not. Upon their stating that 
they had nothing further to offer in support of the 
ground of alleged sickness, it was not error in the Court 
to overrule the motion. Ibid. 


. Where the movements of a witness are evidently con- 
trolled by the friends of the defendant, and the Judge 
certifies that he had no doubt, from all that had oc- 
curred in the case, that the motion for continuance was 
made for delay only, and no compulsory process had 
been applied for to compel her attendance, this Court 
will not interfere with the discretion of the Court be- 
low, exercised in overruling the motion for continu- 
ance, on account of the absence of said witness. Ibid. 


9. The Court has discretion where a defendant is placed 
on trial at the term of the Court at which the indict- 
ment was found, whether to sustain a motion for a 
continuance or not, even though the requirements of 
section 3471 of the Code have been complied with. 
Lbid. 

10. An indictment found by a grand jury, constituted by 
filling up the places of the drawn grand jurors who 
failed to appear, by tales jurors, as provided by the 
Act of 1869, is valid. Ibid. 

11. A challenge to the array of jurors put upon defen- 
dant, on the ground that the various panels have been 
drawn from a box containing the names of only one 
thousand persons, whereas the number of persons in 
the county subject to jury duty, from whom he has a 
right to select, amount to four thousand, was properly 
overruled, where no proof was offered in support there- 
of. Ibid. 

12, This Court announces to the public, with all the em- 
phasis its judgment can impart, that provocation by 
words, threats, menaces or contemptuous gestures will, 
in no case, be sufficient to free a person, who kills an- 
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other by shooting him, from the guilt and crime of 
murder. Ibid. 


13. The reasonable doubt, which would acquit the de- 
fendant, must be pertinent to the matter in issue, and 
arise out of the evidence, or the want of evidence. 
Ibid. 

14, The charge that drunkenness could be looked to, to 
ascertain and determine the condition and state of the 
defendant’s mind, and to throw light upon the inquiry 
whether there was malice, was quite as favorable to the 
defendant as he had a right to expect. Ibid. 


15. Whether the defendant and the deceased were stran- 
gers to each other was a question of fact for the jury, 
and if they were, and one was killed by the other with- 
out any considerable provocation, the law will imply 
malice. Ibid. 

16. The verdict should be read to the jury before they 
are polled. Ibid. 

17. If the bailiff who attended the jury, ate and slept in 
the same room with them, it was incumbent on the de- 
fendant to have shown it by competent evidence. Ibid. 


18. Under the provisions of the Constitution, it was er- 
ror in the Superior Court to limit the defendant’s coun- 
sel to a definite time in his argument before the jury, 
over his protest that he could not do justice to his 
client’s case within the prescribed time. Hunt vs. The 
GING nccasccccssccneseescosess senteecesens sendacennh: shbbnenintins 


19. If the evidence contained in the record had been so 
decidedly strong as to have required the verdict ren- 
dered by the jury, it might not have been interfered 
with for the error complained of, but the evidence is 
conflicting as to whether the stabbing was done in self- 
defense; and inasmuch as the defendant was prevented 
by the Court from having the privilege and benefit of 
counsel in his defense, as contemplated by the Consti- 
tution, the judgment of the Court below is reversed. 
Ibid. 

20. On the trial of an indictment for the offense of shoot- 
ing at another, the defendant proposed to prove that a 
short time after the shooting, there was, at a grocery 
near by, to which both defendant and prosecutor had 
gone just after the shooting had occurred, a consider- 
able number of negroes who were excited and were 
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threatening to mob the defendant. There was no evi- 
dence, nor was it offered to be proved that any such 
threat was made before the shooting, and in fact it 
appeared that the excitement must have been caused 
by the shooting and wounding of the prosecutor: 
Held, That such testimony could not have illustrated the 
issue as to the guilt or innocence of the defendant for 
shooting at the prosecutor prior to any such exeitement 
or threats as were proposed to be proved, and it was 
not error in the Court to reject such evidence. Me- 
Alisher 00. Thee Bhtthtes.100s00000csse0essc0ss sersnecesnse. ceses 
21. The plea of uutrefois convict to an indictment for a 
misdemeanor in the Superior Court may be sustained 
by proof of such former conviction before an Inferior 
Court having jurisdiction of the offense, unless it ap- 
pear that such indictment was found prior to the pros- 
ecution in the Inferior Court, and that the defendant 
had been arrested under it. Mize vs. The State........ 
22. According to the decision in Johnson vs. The State, 
rendered at the January term, 1873, where the indict- 
ment is for arson, in burning an occupied dwelling 
house, other than in a city, town or village, and the 
jury render a verdict of guilty, with a recommenda- 
tion to the mercy of the Court, such a verdict is uncer- 
tain and illegal, and should be set aside. West alias 
Fohene 00. FR BRB cccccs ssovssveserecesconssnscocce sanesien 
23. A verdict in such cases, where the defendant is con- 
victed, should be a general verdict of guilty, or guilty, 
with a recommendation that he be confined in the pen- 
itentiary for life. The jury may, in all capital cases, ex- 
cept for murder, recommend the commutation, whether 
the conviction is or is not founded solely on circum- 
stantial testimony. bid. 

24. The killing of a human being, even in the heat of 
passion, is murder, if the slayer have no just cause for 
his anger, or if, after the provocation, and before the 
killing, there be sufficient time for passion to cool and 
reason to resume its sway. Smith vs. The State........ 


DAMAGES. 


1. Inan action by a plaintiff against a corporation for dam- 
ages, it was error in the Court to charge the jury, “that 
in estimating the damages they could take into consider- 
ation the expenses to which plaintiff had been put in 
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and about his said suit,” there being no proof of what 
such expense was, and such expenses are only recover- 
able “ when the detendant has acted in bad faith, or 
has been stubbornly litigious, or has caused the plain- 
tiff unnecessary trouble and expense.” Mayor and 
Aldermen of Savannah vs. Waldner .....1.cccseceeeeeeeees 

2. It is only in actions of tort, and where there are cir- 
cumstances of aggravation, that a jury is authorized 
to give punitive damages, and whether such circum- 
stances do, in fact, exist, is a question for the jury, and 
not for the Court, to decide. Ransone vs. Christian... 

3. If, in an action for a libel, the defendant pleaded jus- 
tification, and failed to make out his plea, the plea 
itself is a circumstance which the jury may, in fixing 
the amount of damages, consider as aggravating the 
tort, but the jury is not bound, in all cases, so to con- 
sider it; on the contrary, if the defendant show strong 
grounds in support of the charge he has made, though 
he does not fully support his plea, the jury may, if it 
sees fit, consider these grounds as mitigating cireum- 
stances, and reduce the damages accordingly. Ibid 


DEED. 


1. Where the description in a deed is so ambiguous as to 
leave it doubtful whether a certain piece of land was 
intended to be included in what was conveyed, parol 
evidence is admissible to identify the premises. Hul- 
RT Ee i OB, asc rice ce vce cncncssce*venersnccensas neanesen 

2. Where the plaintiff claimed title to land under a deed 
which was thirty years old, lacking three months, 
when the defendant’s adverse possession under a deed 
commenced, which last deed was attacked by the plain- 
tiff for forgery, it was error in the Court to charge the 
jury that “it was incumbent on the plaintiff to show 
that he had been in possession of the land in dispute, 
under the deed, or he would be driven to prove the 
execution of the deed as at common law, that is, he 
must prove by the subscribing witnesses, or one of 
them, the execution of the deed,” as there was no ad- 
verse possession of the land inconsistent with the deed 
for nearly thirty years, and not then, if the title under 
which the defendants claimed was a forgery or fraudu- 
lent, and they had notice of it. Turner et al. vs. 


Tye A Gl. weccesccvcccocccsscscsccsevcccsecccscctceccsccoescss 165 
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3. Where neither deed is recorded within the time pre- 
scribed by law, the oldest has the preference, and not 
the one first recorded. Ibid. 

4, Where the question on trial was whether certain deeds 
were forgeries, and evidence of the insanity of the 
grantor at a certain time was admitted as tending to 
show that he did not execute the same, it was error in 
the Court to charge the jury that if the grantor was 
insane at the time of their execution, the deeds were 
void. Ibid. 

5. Where a deed is attacked for forgery, the admission 

of one of the heirs of the grantor, said heir having 

since died, as to its Pred sey being apparently 
against his interest, is incompetent evidence. Ibid. 
















DELIVERY. 


See Factors, 2. 


DEMAND. See Pleadings,2. Railroads, 5. 








DISTICT COURT. See Officers, 1, 2. 
DIVORCE. 


The verdict in this case, granting a total divorce, was ) 
not contrary to the evidence, or to law, or to the 
weight of the evidence, and where the property which 

is given by the verdict to the wife and children—she 
being the libelant—was the property of the wife at 

the time of filing the libel, it is not on that ground 
liable to be objected to by the husband. If the giv- 

ing to the children an interest in such property could 

be excepted to, it was a matter of which the libelant 
only could complain, and not the defendant. O’Hal- 
TTC 
2. An infant married woman may maintain an action for 

a divorce. Besore v8. Besore.....c.c.cecrecscosessscseseees OLS 
The discretion of the Superior Court as to the amount 
allowed as temporary alimony will not be interfered 
with unless abused. bid. 

Temporary alimony for the wife should embrace a rea- 
sonable allowance for her support pending the litiga- 
tion, taking into consideration her physical condition 
and ‘ability to contribute something towards her own 


support. Ibid. 
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DORMANT JUDGMENT. See Judgment, 1, 10. 


DRUNKENNESS. See Criminal Law, 14. 
EDUCATION. See Corporations, 9, 10, 11,12, 13. 
EJECTMENT. 


The sheriff, under a writ of possession based upon a judg- 
ment rendered in an action of ejectment, has no au- 
thority to receive an affidavit from a person not a party 
to said suit, to the effect that she did not hold posses- 
sion of the land as tenant under the plaintiff or de- 
fendant in ejectment, “or any one else.” Powell et al. 
C6, TAMER. 0cccssnce voncescsensecceces svceseenrssacess o- eases 

See Deed, 1, 2. 

EQUITY. 


1. When A filed a bill against the City Bank of Macon, 
charging that he was the holder of a mortgage made 
by B on certain real estate, founded ona valuable con- 
sideration ; that the said City Bank was also the holder 
of a mortgage made to it by B upon the same prop- 
erty; that ‘the mortgage to the bank was given to secure 
the payment of a note made to the bank by B for the 
loan of money at more than seven per cent. per an- 
num, and was therefore null and void; that the mort- 
gage to the bank was of older date than the mortgage 
to A; that the junior mortgage contained upon its face 
notice of the mortgage to the bank ; that the mortgage 
to the bank had been regularly foreclosed by rule nisi, 
notice and judgment of the Superior Court of the 
county of Putnam, where the land was situated, and 
ordered to be sold to satisfy it; that B was insolvent, 
and that unless A could set aside this illegal mortgage, 
he would lose his money. The bill prayed an injune- 
tion. ‘The defendant, on the rule to show cause, de- 
nied there was equity in the bill, and insisted that if 
the complainant had any remedy, it was at law, under 
sections 3903 and 3892 of the Revised Code. The 
Judge refused the injunction, and the complainant ex- 
cepted : 

Held, That there was no error in the judgment of the 
Court refusing the injunction. Admitting that the 
note, to secure which the mortgage to the bank was 
given, is null and void for usury, if the complainant 
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has any remedy, it is only under sections 3903 and 
3892 of the Code, and as that remedy, if it applies to 
his case, is made ample and complete, equity has no 
jurisdiction. Gatewood vs. City Bank of Macon et al. 


2. When A filed a bill in equity against C’s administra- 
tor, alleging that he (A) and B had, during the late 
war, traded lands; that B was at the time indebted to 
C for a part of the purchase money of the land, but C 
was refusing Confederate money, so that the debt could 
not be paid; that for this reason A only gave to B his 
bond for titles to the land he let him have; that B af- 
terwards traded the land he got of complainant to D 
and transferred the bond; that shortly after this, com- 
plainant received a message from C, then in life, that 
he might safely make a deed to D, as he (C) was now 
willing to take Confederate money from B for his debt; 
that knowing positively that B had the money and 
was ready to pay, he, (A,) in consequence of this mes- 
sage, made titles to D and took up his bond ; that he 
is informed that B soon after tendered the Confederate 
money to C, who refused it ; that C had died, and his 
administrator, the defendant, was proceeding to levy 
his judgment, which was a judgment on the foreclosure 
of a mortgage on the land. The bill prayed a perpet- 
ual injunction against the mortgage, and a temporary 


injunction until the trial. The Court granted the tem- . 


porary injunction. C’s administrator, the defendant, 
answered the bill, denying, on his information and be- 
lief, the sending of the message and the tender of Con- 
federate money, and moved to dissolve the injunction 
and to dismiss the bill for want of equity. The Court 
dissolved the injunction and dismissed the bill : 

Held, ‘Vhat there is equity in the bill, for which complain- 
ant has no remedy at law, and that it was error to dis- 
miss the bill. Lee vs. Clark, ca’r.....c0sccecevescsees ane 


3. The defendants cannot by cross-bill, claim damages 
from the complainant who resides in a different county, 
alleged to have been sustained by the wrongful suing 
out of the writ of injunction in said case. usseys, 
adm’rs, vs. Neal et al....00..0+ eabnonsecdnces 


4. Under the facts of this case there was equity in the 
cross-bill of the defendants, and the Court did not err 
in refusing to sustain the demurrer to the same. Ibid. 

0. A bill was filed by a purchaser at a sheriff’s sale, 

VoL. xLix, 42, 


81 
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under a common law fi. fa. against a former purchaser 
of the same land at a sale by virtue of a tax fi. fa., to 
set aside and cancel the deed made to such former per- 
son. The issue thus made, and the finding thereon by 
the jury in favor of complainants, did not authorize 
the Chancellor to decree the cancellation of the deeds, 
both of defendants and complainants, and to direct 
that the land be resold under the common law fi. fa. 
If the defendant in execution, or his creditors, had 
any equities in the premises requiring a resale, they 
should have been parties to the proceedings, which 
could have been done on their own motion. Burke et 
al. vs. Wilkins et al......+.+00 casoccceseccsecs oe 

When a bill was filed, seeking the partition of a lot of 
land between tenants in common, and an account, the 
complainants claiming seven-eights and the defendants 
one-eighth, and fails to show whether the defendants 
were in possession of a greater portion of the land than 
their share, or whether said defendants were holding 
adversely to the complainants, or anything going to 
show a liability on the part of the defendants, as ten- 
ants in common, to account for the rents and profits of 
the land, a demurrer thereto was properly sustained. 


. If the other allegations in the bill had been sufficient, 
the number of parties defendant might have been a 
good ground for equity jurisdiction to prevent a mul- 
tiplicity of suits. Ibid. 

. On August 10th, 1859, a verdict was rendered in favor 
of B. and wife against R. “for the premises in dispute, 
and $200 00 for rent,” on a bill filed by B. and his 
wife against R., claiming one undivided half of a cer- 
tain lot of land, to-wit: one hundred and one acres. 
Upon this verdict a decree was entered in favor of the 
complainants for fifty-one and a half acres off the south- 
east corner, and fifty-one and one-half acres off the 
northwest corner of said lot, also for the rent, and di- 
recting the sheriff to place the complainants in posses- 
sion. An attempt was made to divide the lot in accord- 
ance with this decree, but R. objected, as it interfered 
with his possession which he had held for many years 
under his deed, and under,a division had between him 
and B. and wife, many years before the filing of said 
bill. Nothing more appears to have been done towards 
the enforcement of said decree, except that R. paid the 
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$200 00 for rent and abandoned all that part of the 
land which B. and wife claimed under the original di- 
vision. On February 2d, 1870, a writ of possession 
was ordered to be issued on said decree to put one S., 
who was not a party to the same, in possession of the 
southeast corner of said lot. R. filed his bill to reform 
said decree and to enjoin said writ of possession. The 
Court charged the jury that if R. knew of the decree, 
he had delayed too long in filing his bill to reform the 
same, to be allowed the relief prayed for. This charge 
was error. tenew vs. Darley et al....... peenschetheennese 


. The statute of limitations applicable to bills of review 
was suspended from November 30th, 1860, to July 
21st, 1868. Ibid. 


10. A and B, mechanics, sued out an execution, which 
was void under the foregoing rule, against T. A., and 
a house built under a contract with him, The execu- 
tion was levied on the house. It was sold by the 
sheriff and bought by Wooten & Taylor, the defend- 
ants. The lot on which the house stood belonged to 
E. A., who brought ejectment against Wooten & Tay- 
lor. The defendants set up, by plea, that E. A. lived 
adjoining to the lot where the house was being built, 
and never gave notice of her right or title, and that 
from such default on her part, the builders would, in 
equity, have a lien on the house for the unpaid portion 
of their claim, and that the purchasers at sheriff’s sale 
should be subrogated to their rights and allowed the 
amount that was due the builders. T. A., who had 
the house built, was not a party to the cause, nor did 
it appear what the debt against him was, except by the 
illegal proceedings to enforce the lien claimed: 

Held, That even if the defendants could, with proper 
parties and proof, assert such an equity, yet it was nec- 
essary that T. A. should have been made a party, and 
the amount of his debt due the builders should have 
been shown by evidence other than the void proceedings 
to enforce the mechanic’s lien. Wooten et al. vs. Archer. 388 


11. Courts of equity will not interfere with the regular 
course of an administration, by appointing a receiver 
to take the assets of the estate out of the hands of the 
administrator, unless the danger be imminent, and the 
charges in the bill are positive and specific. Powell vs. 
Quinn et al 
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12. Land was devised to the wife for life, and at her 
death to be equally divided between two daughters, L. 
and E. Judgments were obtained against the repre- 
sentative of the estate on debts due by the testator. 
After the rendition of the judgments and death of the 
tenant for life, the land was equally divided between 
the daughters, L.and E. Subsequent to this L. mort- 
gaged the portion she received to C. Plaintiffs in the 
judgments caused their executions to be levied on the 
share received by E. The executions not being satisfied 
from the proceeds of this levy, they were levied on the 
land of L. C., the mortgagee, filed a bill to enjoin the 
sale under this levy, on the ground, amongst others, 
that plaintiffs made an agreement with E. or those 
holding under her, whereby they remitted all claims 
on her land for $1,000 00, when the same was worth 
nearly four times that sum, and that thereby the whole 
of the balance of the executions, amounting to about 
$6,000 00, is sought to be enforced against the land of 
L., on which he holds the mortgage: 

Held, That the right of contribution existed between L. 
and E. as to the payment of the executions, and if the 
creditors discharged all claims on the land of E, for 
less than the proportionate share of her liability to con- 
tribute to L., C., as the creditor of L., by mortgage, 
which has been foreclosed, is entitled to assert her 
rights, as well as his own equities arising out of such 
facts, against such creditors. Compton & Sons vs. 
Pitman et al......++ peasbekswende ssivewnanesoineads panieeeons ° 

13. If the facts recited are established on the final hear- 
ing, and a sufficient showing was made on the appli- 
cation for injunction, to entitle complainant to such 
hearing—only one-half of the amount of the execu- 
tions—not deducting the credit of $1,000 00 collected 
of E., should be enforced against the land mortgaged 
to C. The levy should proceed and the land be sold, 
and the amount it may bring, in excess of one-half of 
the executions, should be impounded by direction of 
the Chancellor to abide the final determination of the 
cause. Ibid. 

14. As special verdicts may be found upon the trial of 
equity causes, there was no error in overruling the 
motion for a new trial as to some of the defendants, and 
granting it as to others. King et al. vs. King et al..... 622 
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ESTOPPEL. See Judgment, 8. 


EVIDENCE. 


1. There was no error in admitting the record of the in- 
dictment and conviction for the opprobrious words. It 
went to show a motive, and to explain the threats and 
words of the prisoner. Kelly vs. The State 12 


2, When a suit was brought against the administrator of 
A, charging that A, during his lifetime, had, as-admin- 
istrator of complainant’s father, bought the lands of 
the estate at his own sale at less than their value; that 
the lands had, since A’s death, been distributed to his 
heirs, and were now in the hands of B and C, as pur- 
chasers from said heirs with notice. The bill prayed 
that the deeds be canceled, and the lands be delivered 
up; or, if this could not be done, that the administra- 
tor of A account for their true value, as well as account 
generally to complainants for the devastation of his in- 
testate as administrator of complainant’s father. On 
the trial, the defendant offered to prove that the land 
brought its true value, and that the sale was fair, and 
this evidence the Court refused to permit : 

Held, That, as one object of the bill was to recover the 
true value of the land, this was proper evidence, and 
that, as the jury had by their verdict failed to cancel 
the deeds and return the land, but found a money ver- 
dict, a new trial ought to be granted for this error of 
the Court. Stripling et al. vs, Stripling et al.......0.0+ 

3. Where the description in a deed is so ambiguous as to 
leave it doubtful whether a certain piece of land was 
intended to be included in what was conveyed, parol 
evidence is admissible to identify the premises. Hul- 
sey et al. vs. Clark...... penne adéseaniecsehaabceesenend ooeecses 

4, When, on the trial of a claim case, it appears that the 
defendant, after the date of the judgment, had conveyed 
the land to the claimant, and Jackson was introduced 
to prove that some years previous to the date of the 
judgment he had bought the land from defendant and 
paid the consideration money, but had taken no deed 
or other writing, and that the deed made to the claim- 
ant by defendant was made at his (the witness’) re- 
quest ; that he had sold the land to the claimant and 
received the consideration, and the defendant had, at 
his request, nade the deed to the claimant, in pursu- 
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ance of the purchase and payment several years before 
the judgment: 

Held, That the testimony was not illegal under the rule 
that express trusts must be in writing. Johnson vs. 
MeComb, ex’r 

5. Where a deed is attacked for forgery, the admission of 
one of the heirs of the grantor, said heir having since 
died, as to its genuineness, being apparently against 
his interest, is competent evidence. Turner et al. vs. 
FN EB revriciccinenesicios ocskiintownines dante chnetiobannad 

6. Though the statement of an obligee in a bond for 
titles, made to his assignee at the time of its transfer, 
to the effect that the purchase money was payable in 
Confederate currency, is not admissible as evidence 
against the obligor, yet if there be other testimony 
sufficient to authorize the jury to scale the claim under 
the ordinance of 1865, and they do so scale it, this 
Court is not bound to grant a new trial, especially if 
substantial justice appears to have been done. Wil- 
liams et al., ex’rs, vs. Phipps. ....+. eastheneee pul Sonbananss 


. Where a plaintiff, in 1869, sued two joint and several 
makers of a promissory note, executed in 1863, due 
one day after date thereof, and after the Ist day of 
January, 1870, dismissed the action against one of the 
defendants and obtained a judgment against the other, 
there being no plea filed by the latter, such dismissal 
was not a discharge of the defendant against whom 
the judgment was rendered. If the party against 
whom judgment was obtained was a surety and the 
other was principal, the rule would be different. Me- 
Clarler 00, TUrneh  L., .ccccccrcscccssscerscsescossscescess ee 

. On the hearing of a bill filed by such Sitteidied, pray- 
ing an injunction against the judgment and execution 
issued thereon, and one of the issues being whether the 
defendant against whom the judgment was obtained, 
was the security of the party who was dismissed from 
the suit, the note not showing that fact, parol testi- 
mony is admissible to show what was the understand- 
ing and agreement of the parties to the note on that 
point, at the time of its execution. bid. 


. Where L., in the presence of B., deposited a cotton 
receipt of B. with K. to hold for L. as collateral secu- 
rity for a debt due by B. to L., it is not competent on 
the trial of a garnishment against K., sued out on an 
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attachment against S., to prove by the sayings of B. 
that the debt for which the deposit was made as col- 
lateral, was an account made by B. with S. Nor was 
the answer of B. to a summons of garnishment. served 
upon him in the same case, admissible to prove that 
fact. Strupper vs. King 


10. Johnson sued Cutts on a contract dated January Ist, 
1868, to deliver to plaintiff one hundred and sixty- 
two and a half bales of cotton in the fall of 1868, of 
the crop grown that year. On the trial, defendant 
proposed to prove by parol that Johnson sold land to 
one Carlton in 1866 for one hundred and eighty bales 
of cotton, which were to be delivered in the fall of 
1867, and gave bond for titles; that in December, 
1866, Charlton transferred the bond to defendant, who 
afterwards executed to plaintiff the contract sued on, 
and that the last contract was only a renewal or exten- 
sion of Charlton’s contract, and that defendant was 
only to pay plaintiff what was due on Charlton’s con- 
tract for the portion of cotton not delivered by Charl- 
ton, estimating it at its value at the maturity of 
Charlton’s contract : 


Held, That the testimony was inadmissible. Cutts vs. 
Johnson : 


11. Where a Confederate contract was the subject of in- 
vestigation before the jury, it was error in the Court 
to refuse to allow the plaintiff to prove the price of corn 
and other articles at the date of such contract, as it 
would have tended to have shown the value and pur- 
chasing power of Confederate money at that time, so 
as to have enabled the jury to adjust the rights of the 
parties, under the provisions of the Ordinance of 1865, 
on principles of equity. Johnson vs. Gray, ex’r 


12. When the maker of a note, dated in 18638, pleads, 
that the same was payable in Confederate currency, and 
the only evidence on the trial is the date of the note, 
and that the consideration expressed therein was cotton 
in the gin-house of the payee, and his growing crop of 
cotton, the defendant being a competent witness, al- 
though the payee is dead, his evidence is the best evi- 
dence which exists of the fact sought to be proved, and 
should be produced. Hudson, adm’r, vs. Spence 

13. The testimony of a witness was taken by interroga- 
tories. When the case was tried, the witness being 
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present, was introduced and examined orally. Ona 
subsequent trial of the same case, the witness then be- 
ing absent, his depositions were read. The adverse 
party was allowed to prove, by way of impeachment, 
that the evidence of the witness, when examined in 
Court on the first trial, was different from his testi- 
mony as it appeared in the interrogatories. The de- 
fendant, in whose behalf the interrogatories were read, 
had testified on the trial that the witness had stated to 
him what was substantially the same as was proven by 
the impeaching witness: 

Held, That the admission of the testimony is no ground 
for a new trial. Guerry, Oatis & Co. et al. vs. Brown. 

14. On the hearing of a bill filed in a claim case, a con- 
sent decree was taken that the land levied on should 
be sold by the sheriff, and that the attorney for plain- 
tiff in execution should pay out of the proceeds of the 
sale the cost, and a certain amount to the attorneys of 
claimants. Other property of the defendant in execu- 
tion was subsequently sold under other judgments 
against him. On a motion to distribute the money 
arising from the last sale, the first mentioned judg- 
ment being the oldest, and not being fully paid by the 
sale of the land, it was competent for the defendant in 
execution and plaintiffs in the younger judgments to 
prove by parol that the consent decree and sale under 
it were to be a satisfaction of the older judgment. 
King vs. Greer, ex’r, et al 

15. Where a lot of paper and paper bags was shipped to 
the plaintiff by railroad, and upon its receipt, it was 
weighed upon scales not marked, but which were pro- 
ven to be correct, and the paper was found deficient in 
quantity, as described in the railroad receipt, it was 
not error to admit the evidence of the weighing, not- 
withstanding the failure to procure the marking of the 
scales. Southwestern R. R. Co. vs. Cohen 

16. If illegal evidence be admitted by a Justice and no 
objection be made at the trial, both parties being rep- 
resented by counsel, the admission of the evidence is 
not a good ground for a certiorari. Ibid. 


EXECUTION. 


1. Shorter sold land to Rice, against whom there was a 
judgment, and gave Rice a bond for title. Rice, with- 
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out paying any of the purchase money, sold to Free- 
man, agreeing to transfer Shorter’s bond, but not 
having it at the time, gave Freeman his own bond. 
This was in 1860. Freeman at once paid a portion of 
the purchase money to Rice and went into possession. 
A short time afterwards, Freeman paid a sufficient 
amount to pay Shorter, which was done with the money 
so advanced, leaving a portion still unpaid to Rice. 
Freeman subsequently, in 1862, forwarded this to 
Rice, who, by express, sent his own deed to Freeman. 
Freeman demanded the bond of Shor ter, and Rice re- 
plied that he had given him that before. Nothing 
more was done until 1867, when the judgment eredi- 
tor levied on the land as Rice’s property, and after this 
levy, F reeman obtained Shorter’s deed without war- 
rant 

Held, That no title ever vested in Rice which was the 
subject of levy and sale. Akin vs. Freeman 


2. A defendant in execution, though he may have equities 
which would entitle him to file a bill for the purpose 
of setting aside the judgment on which the execution 
issued, has no right, unless he shows special reasons 
therefor, to enjoin the levy and sale under the execu- 
tion, of property which he alleges in his bill belongs 
to and is in the possession of another person. Such 
owner of the property may assert his own rights in 
the premises in such a way as the law provides, and 
the defendant’s right can be determined on the final 
trial of his bill. Tompkins vs. Tumilin......... paswachien 


. It appearing from the evidence that the execution had 
been assigned by the original plaintiff, in whose name 
it was then proceeding, to another, who had since died, 
there being no written evidence thereof, it was not error 
in the Court to disallow a motion to suggest the death 
of the transferee upon the record, and to continue the 
case until his estate was represented. Brown vs. Gill. 


4. A sheriff having in his hands an execution against 
B., founded on a debt contracted since 21st of y uly, 
1868, sold property of the defendant for about $3,- 
000 00. P. having an older judgment, obtained in 
1866, for about $1,000 00 gave the sheriff notice 
and claimed that much of the money. The sheriff paid 
to the younger judgment $2,000 00 of the money, and 
retained $1,000 00 in hand to answer the judgment of 
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P., and P. ruled the sheriff for the amount of his 

judgment. Pending this rule, the defendant, who had 

“erga: this money to be set apart as an exemption 
y the Ordinary, claimed the money: 

Held, That it is error in the Court to hold that the de- 
fendant was entitled to the money as an exemption as 
against the fi. fa. of P. P. is not estopped from insist- 
ing on his right to the $1,000 00, because he has 
failed to require the sheriff to bring into Court the 
whole amount raised at the sale. Peters vs. Bradford. 

5. A rule nisi against a sheriff is not demurrable for un- 
certainty which sets forth at its head the name of the 
plaintiff and defendant of the fi. fa., the amount of the 
principal and interest at the date of the judgment, the 
Court to which the fi. fa. is returnable, and which 
alleges that the sheriff has had the fi. fa. long enough 
to have made the money. Lee vs. Armstrong 

6. Two fi. fas. may be included in one rule nisi against 
the sheriff, and if one of them be not fully described, 
a general demurrer does not lie to the rule. Ibid. 


FACTORS. 


1. An agent of a factor is not liable to a third person for 
failing to transmit his orders to the principal of the 
agent as to the sale of cotton consigned by such third 
person to the factor. Reid vs. Humber........ srebecmne 

2. When a commission merchant and factor advanced 
money to a planter to purchase supplies, the planter 
agreeing, in writing, to deliver to the factor, at his own 
house, in Macon, enough of the crop upon which the 
money was thus advanced to pay for the said advance, 
and the planter accordingly did deliver at the depot 
of the Southwestern Railroad at Montezuma, such 
cotton, consigned to the factor, at Macon, and after such 
delivery the cotton was seized to satisfy a lien under 
the Act of 1866, given to a third person and prior to 
the factor’s advance, but not foreclosed until after the 
delivery of the cotton at the depot, so consigned to the 
factor : 

Held, That the delivery at the depot of the cotton con- 
signed to the factor, was, for the purpose of the lien, 
a delivery to the factor, and his special property there- 
upon attached, even against other liens under the Act 
of 1866, given prior to the factor’s advance, if the fac- 
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tor had no notice of said liens prior to his advance, 
and there was no foreclosure of the prior lien before 
the delivery at the depot, as described. Hardeman & 
Sparks vs. De Vaughn......++. inatdaihiiubnattntigninaineiins . 596 


See Lien, 2, 3, 4, 9, 10, 11, 12. 
FRAUDS—STATUTE OF. 


1. Ina parol contract by an agent for the purchase of 
ninety-two bales of cotton then packed and pointed 
out, at a stated price per pound, estimating the bales 
at five hundred pounds each, subject to correction on 
weighing, it was also verbally agreed that the seller 
should haul the cotton to a certain place for the buyer ; 
that if it was burned it should be the loss of the buyer ; 
that the agent need not pay the money, but hold it for 
the buyer to check on as he might want it, and no act 
was done by either party as to the payment or deliv- 
ery, and the seller afterwards refused to deliver the 
cotton, and the agent returned the money to his prin- 
cipal : 

Held, That this did not make a case of actual receipt by 
the buyer, or of payment, as required by the 17th sec- 
tion of the statute of frauds, so as to render the seller 
liable in an action of trover for the cotton. No merely 
verbal stipulations in the contract, and as part of the 
contract, are sufficient to take it out of the statute. 
Bowers vs. Anderson, adm’r,.....++. dnc neniamnnnnn we 143 


2. Where the terms of a parol contract for the rent of 
land were, that the tenant should pay a certain por- 
tion of the crops for rent, “that he should repair the 
fences around the cleared land, and the landlord was 
to pay him for it, that he was to stay on the place one, 
two, three, four or five years, if both parties were will- 
ing, and at all events until he should get pay for the 
work done on it,” and the tenant did repair the fences, 
and paid the rent, except of the cotton, which he re- 
tained, the landlord still owing upwards of $40 00 
after allowing for the rent cotton, for work done in 
repairs : 

Held, There was such a performance of the contract by 
the tenant, that the landlord could not, on the expira- 
tion of the first year, treat him as a tenant at will, so 
as, on a notice to quit, without payment, or tender of 

what was due for repairs, to be entitled to a warrant 
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to dispossess him as a tenant holding over. — vs. 
Kennon ..... escdabdcossboos bsbinleadeidedibectned seo cteeeeee oo 


GARNISHMENT. 


. Where L., in the presence of B., deposited a cotton 
receipt of B. with K. to hold for L. as collateral secu- 
rity for a debt due by B. to L., it is not competent on 
the trial of a garnishment against K., sued out on an 
attachment against 8., to prove by the sayings of B. 
that the debt for which the deposit was made as col- 
lateral, was an account made by B. with S. Nor was 
the answer of B. to a summons of garnishment served 
upon him in the same case, admissible to prove that- 
fact. Strupper v8. King... .ccccccccccscceceees b windeeees 328 


. Where the purchaser of the homestead gave his note 
for a portion of the purchase money, and a judgment 
creditor of the vendor sued out a garnishment and ob- 
tained judgment thereon against the purchaser for the 
amount of the note, prior to the decision of the Supreme 
Court of the United States in the case of Gunn vs. 
Barry, and afterward levied the judgment against the 
vendor on the land, equity will enjoin him from en- 
forcing the judgment obtained-on the garnishment for 
the unpaid portion of the purchase money. Gunn et 
al, v8. Thornton.....scceceeeee ose sonerececcccesse ehevecse cece 


HOMESTEAD. 


. On the trial of an appeal from the judgment of the 
Ordinary allowing two lots of land, by their numbers 
and district, as a ‘homestead, the proceedings showing 
the number of acres, and ‘the issue is, whether the 
homestead set apart by the Ordinary is not in value 
greater than $2,000 00 in specie, and, in the evidence, 
the value is given by the witnesses at certain rates per 
acre—the jury may find by their verdict in favor of 
the homestead as allowed by the Ordinary, if they be- 
lieve, from the testimony, it does not exceed in value 
the constitutional limit; And if from the evidence 
they believe it does exceed in value said limit, they 
may reduce the number of acres, and specify how much 
and what part of the land shall be allowed as a home- 
stead, so that the same shall not be of greater value 
than $2,000 00 on a specie valuation. Crawford et al., 
executors, vs. Ward ... 
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2. Where a sheriff levies a mortgage execution upon the 
land of the defendant, but before the sale was notified 
that the defendant’s wife had a homestead set apart in 
the same, and an appeal had been taken to the Supe- 
rior Court, the sheriff does not render himself liable 
to rule by postponing the sale until the plaintiff could 
obtain an order of Court directing him to sell the land, 
if it was his duty todo so. Van Horn vs. Bradford. 


3. A judgment for the purchase money of land, where 
the land has been sold for its satisfaction but does not 
fully discharge the debt, is not such an incumbrance 
or lien on the crop made on the premises which was 
matured and gathered before the levy on the land, as 
will defeat the right of the family of the vendee to the 
crop as an exemption, etc., under the homestead law. 
Johnson vs. Holmes......sceceeseceee pibeneneiadenenhnseninnt , 


. The sale of a homestead in February, 1871, under the 
11th section of the Homestead Act of 1868, did not 
discharge it from the lien of judgments then existing 
against the owner thereof, which were founded on 
debts created prior to the time when the present Con- 
stitution went into operation. Gunn et al. vs. Thorn- 
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. Where the purchaser of the homestead gave his note 
for a portion of the purchase money, and a judgment 
creditor of the vendor sued out a garnishment and ob- 
tained judgment thereon against the purchaser for the 
amount of the note prior to the decision of the Supreme 
Court of the United States, in the case of Gunn vs. 
Barry, and afterward levied the judgment against the 
vendor on the land, equity will enjoin him from en- 
forcing the judgment obtained on the garnishment for 
the unpaid portion of the purchase money. bid. 


6. The complainant in this case does not show that he 
had put improvements on the land of such character 
and to such an extent as will entitle him to an account- 
ing therefor, for reimbursement. Ibid. 


. What the rights of the purchaser may be, as to the 
proceeds of the sale by the sheriff under the judg- 
ments against the vendor of property purchased by him 
with the money that has been paid by such purchaser, 
we do not now determine, as that question is not prop- 
erly made in the record for a decision by this Court. 
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If there be such a sale, he can be heard when the ques- 
tion as to the distribution of the money arises. bid. 


8. A sheriff having in his hands an execution against B., 
founded on a debt contracted since 21st of July, 1868, 
sold property of the defendant for about $3,000 00. 
P. having an older judgment, obtained in 1866, for 
about $1,000 00, gave the sheriff notice and claimed 
that much of the money. The sheriff paid to the 
younger judgment $2,000 00 of the money, and retain- 
ed $1,000 00 in hand to answer the judgment of P., 
and P. ruled the sheriff for the amount of his judg- 
ment. Pending this rule, the defendant, who had pro- 
cured this money to be set apart as an exemption 
by the Ordinary, claimed the money: 

Held, That it was error in the Court to hold that the de- 
fendant was entitled to the money as an exemption as 
against the fi. fa. of P. PP. is not estopped from in- 
sisting on his right to the $1,000 00, because he has 
failed to require the sheriff to bring into Court the 
whole amount raised at the sale. Peters vs. Bradford. 


9. Where, in March, 1872, a homestead in the realty 
and personalty of the husband was set apart to the 
wife, and a levy of an execution immediately after- 
wards made on the balance of the land, and the hus- 
band died in April, 1872, pending the levy, the wife 
is not entitled to twelve months’ support out of the 
proceeds of the sale of such balance. If there be spe- 
cial grounds set up by the wife, such as that the home- 
stead exemption is not of the value of the twelve 
months’ assignment, she should show that fact. Sin- 
Ghebet,; ob Gi, CO. TIUG. ccccccccccsccsescce cocccececosecscosess 

10. Where H. is indebted to S., and to secure him for 
the debt due, and for a further advance of money made 
by him to H., H. and his wife, with the approvai of 
the Ordinary, convey the homestead which had been 
set apart for the benefit of the family of H. to the 
creditor, and he, at the same time, takes the notes of 
the husband for the debt, and executes a bond to make 
titles to him for the same land, upon the payment of 
the notes : 

Held, That the whole transaction constitutes nothing 
more than a mortgage, and the rights of the beneficia- 
ries of the homestead arising out of these facts can be 
set up by the husband in an action against him by the 
creditor to recover the land. Shaffer vs. Huff.......... 589 
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11. The fact that the creditor and the husband, on the 
maturity of the notes, agree between themselves, with- 
out the consent or approval of the wife or the Ordi- 
nary, to cancel the bond and the notes, does not de- 
prive the wife and children of their rights under the 
agreement. J bid. 


HUSBAND AND WIFE. 


1, An infant married woman may maintain an action for 
a divorce. Besove vs. Besore........ ietnainke: semeinabenes 378 

2. Suit was brought against the maker and indorser of a 
promissory note, dated August 29th, 1866. The ma- 
ker pleaded that the payee and indorser of the note 
was his wife at the time the note was executed, and 
had no separate estate. The indorser specially pleaded 
the same. The suit was discontinued as to the indorser. 
On demurrer, the plea of the maker was stricken by 
the Court : 

Held, That this was not error, and that the husband was 
liable to the plaintiff, either as bearer, if the wife was 
not legally competent to make the indorsement, or as 
indorsee, if she was; and any defect as to the charac- 
ter in which he sued was amendable, and is cured by 
the verdict. And the more especially is the husband 
liable in this case, as the plea does not charge, nor was 
it offered to be proved, that the plaintiff had knowledge 
that the payee and indorser was a married woman, and 
it appears that he was the holder of the note before its 
maturity. Leitner vs. Miller......0...0+ seenees sd cccoesess 


3. Suit was brought against the maker and indorser of a 
promissory note, dated March, 1866. ‘The maker filed 
a plea that she was a married woman when the note 
was executed and had no separate estate. The indorser 
pleaded the same, alleging that the maker was his wife, 
and that he was an accommodation indorser. The 
Court, on demurrer, struck the plea of the 'indorser. 
Neither plea alleged notice to plaintiff, who obtained 
the note before maturity from a prior indorser. No 
evidence was introduced or tendered to prove the facts 
alleged in the maker’s plea, and there was a verdict 
against both defendants : 

Held, There was no error. Leitner et al. vs. Miller 489 


4, Where H. is indebted to S., and to secure him for the 
debt due, and for a further advance of money made by 





680 INDEX. 


him to H., H. and his wife, with the approval of the 
Ordinary, convey the homestead which had been set 
apart for the benefit of the family of H. to the cred- 
itor, and he, at the same time, takes the notes of the 
husband for the debt, and executes a bond to make 
titles to him for the same land, upon the payment of 
the notes : 

Held, That the whole transaction constitutes nothing 
more than a mortgage, and the rights of the beneficia- 
ries of the homestead arising out of these facts can be 
set up by the husband in an action against him by the 
creditor to recover the land. Shaffer vs. Huff. ........ 

. The fact. that the creditor and the husband, on the 
maturity of the notes, agree between themselves, with- 
out the consent or approval of the wife or the Ordi- 
nary, to cancel the bond and the notes, does not de- 
prive the wife and children of their rights under the 
agreement. bid. 


See Divorce. 


ILLEGALITY. 


1. A defendant in execution who lodged with the levy- 
ing sheriff, on the 15th of September, 1871, an affida- 
vit that the legal taxes on the debt had not been paid, 
which affidavit was made for the purpose of arrestin 
the sale, and did arrest the sale, and was prosecutec 
by the defendant to a trial as affidavits of illegality 
are tried, was liable, on the trial thereof, to the penal- 
ties provided by law for the filing of affidavits of ille- 
gality for delay only, provided the jury believed it 
was interposed for that purpose. White et al. vs. Has- 
Felt 6 Gh ..ccrsccorceseces eeeccecces socccece ereccccee onecedsiocows ° 

. On the trial of such case, the only legal issue which, 
under any valid law, could have been before the jury, 
was whether such affidavit was filed for delay only ; 
and plaintiffs having attached to the execution an affi- 
davit of the payment of taxes before the defendant 
filed his affidavit and proved the same on the trial, 
and the defendant offered no evidence, “ We, the jury, 
find for the plaintiffs ten per cent. damages,” was a 
legal verdict, and one that covered the whole issue. 
Ibid. 

. An affidavit of illegality to an execution having been 
filed on the ground of want of service, it was incum- 
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bent on the defendant to have produced the record of 
the suit and to have supported the allegations in his 
affidavit by evidence, the presumption of the law be- 
ing in favor of the validity of the judgment. Brown 
U8. Gill...seseseeseecccccenensssssesececenscsnetecsceeaneeeeseees 
4. It appearing from the evidence that the execution had 
been assigned by the original plaintiff, in whose name 
it was then proceeding, to another, who had since died, 
there being no written evidence thereof, it was not er- 
ror in the Court to disallow a motion to suggest the 
death of the transferee upon the record, and to con- 
tinue the case until his estate was represented. Ibid. 


5. Grounds other than those taken in the affidavit of il- 
legality, cannot be insisted on at the hearing. bid. 
6. An affidavit of illegality to an execution from Whit- 
field Superior Court, in which the defendant alleged 
that he was never served with any process and copy of 
the declaration in the suit upon which said judgment 
was rendered ; that he was, at the time said action was 
commenced and up to the date of the judgment, a res- 
ident of the county of Randolph and not of the county 
of Whitfield, was properly dismissed on demurrer, as 
it failed to disclose that he had not acknowledged ser- 
vice of the declaration and process, and that he had 
not appeared and pleaded to the merits. Cobb vs. Pit- 
WA consccvaccrsniseses sassberisssdnisemsesisagenesenionsennt ° 


7. Where an affidavit of illegality was filed to a mort- 
gage execution on the ground that it had been paid, it 
was error to allow, upon the trial of the issue thus 
formed, a motion to be made to dismiss the levy and 
the execution on the ground that the mortgage was 
upon the growing crop, and, therefore, void. Monroe, 
PP ag 10s COG ca snsie ce caresssrtnsigctencssse wivcanie wee. 630 


IMPEACHMENT OF WITNESS. 
See Witness, 1, 5. 


INDORSEMENT. 


1, Suit was brought against the maker and indorser of a 
promissory note, dated August 29th, 1866. The ma- 
ker pleaded that the payee and indorser of the note 
was his wife at the time the note was executed, and 
had no separate estate. The indorser specially pleaded 
the same. The suit was discontinued as to the indor- 

VoL. xix, 43. 
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ser. On demurrer, the plea of the maker was stricken 
by the Court: 

Held, That this was not error, and that the husband was 
liable to the plaintiff, either as bearer, if the wife was 
not legally competent to make the indorsement, or as 
indorsee, if she was; and any defect as to the charac- 
ter in w hich he sued was amendable, and is cured by 
the verdict. And the more especially is the husband 
liable in this case, as the plea does not charge, nor was 
it offered to be proved, that the plaintiff had knowl- 
edge that the payee and indorser was a married woman, 
and it appears that he was the holder of the note be- 
fore its maturity. Leitner vs. Miller ...... ccscscceeeeeee 486 
Although plaintiff’s name may be on the back of the 
note sued on, he may recover against the maker, as the 
law will presume, in the absence of proof to the con- 
trary, that an indorsement by him was never completed 
by delivery , or if he had delivered it so indorsed, that 
he had again taken it up, and was again the ‘legal 
holder or indorsee. Ibid. 

Suit was brought against the maker and indorser of a 
promissory note dated March, 1866. The maker filed 
a plea that she was a married woman when the note 
was executed, and had no separate estate. The in- 
dorser pleaded the same, alleging that the maker was 
his wife, and that he was an accommodation indorser. 
The Court, on demurrer, struck the plea of the in- 
dorser. Neither plea alleged notice to plaintiff, who 
obtained the note before maturity from a prior indorser. 
No evidence was introduced or tendered to prove the 
facts alleged in the maker’s plea, and there was a ver- 

dict against both defendants : 

Held, There was no error. Leitner et al. vs. Miller...... 


INFANT. See Husband and wife, 1. 


INJUNCTION. 


1. Land was sold at auction by 8.; C. gave notice at the 
sale of a claim of title; S. replied that he would 
warrant the title, and would give to the purchaser a 
bond, with ample security, to indemnify him against 
the loss of any sum that might be expended in improve- 
ments upon said property. Complainant purchased for 
$1,010 00, and paid one-fourth of the purchase money 
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in cash, and gave his three notes for the remaining 
three-fourths, taking the usual bond for titles from S. 
Two of these notes were paid at maturity. The re- 
maining one was dishonored, because C. had commenced 
suit for the land. In the meantime, complainant had 
placed improvements thereon to the value of $400 00. 
S. obtained judgment for the amount of the last note, 
has filed a deed to the land in the clerk’s office, and 
has levied the execution upon the same. The Chan- 
cellor did not commit error in enjoining the sale, the 
injunction to be dissolved upon bond and security being 
filed by S. in the sum of $1,000 00, conditioned to 
indemnify complainant against loss on his improve- 
ments in case of the failure of his title. Seago et al. 


Us. Ss iin samintiabinianai COPS ERE HEHEHE HEHE SES OE OSES EHEETES EEE 


When the agents of two sewing machine companies 
were competitors before the Georgia State Agricultural 
Society for the premium for the best machine, the suc- 
cessful party who secures the premium is not entitled 
to an injunction to restrain the other from publishing 
in a newspaper that he, and not the other, received the 
premium. Courts of equity will not restrain the pub- 
lication of a libel, nor use the writ of injunction to 
prevent parties from publishing untruths respecting 
their wares when there is no infringement of a prop- 
erty right. Singer Man. Co. vs. Dom. 8. M. Co. et al. 
When A filed a bill in equity against C’s administra- 
tor, alleging that he (A) and B had, during the late 
war, traded lands; that B was at the time indebted to 
C for a part of the purchase money of the land, but C 
was refusing Confederate money, so that the debt could 
not be paid ; that for this reason A only gave to B his 
bond for titles to the land he let them have; that B 
afterwards traded the land he got of complainant to D 
and transfered the bond; that shortly after this com- 
plainant received a message from C, then in life, that 
he might safely make a deed to D, as he (C) was now 
willing to take Confederate money from B for his 
debt; that knowing positively that B had the money 
and was ready to pay, he (A,) in consequence of this 
message, made titles to D and took up his bond ; that 
he is informed that B soon after tendered the Confed- 
erate money to C, who refused it; that C had died, 
and his administrator, the defendant, was proceeding to 
levy his judgment, which was a judgment on the fore- 
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closure of a mortgage on the land. The bill prayed a 
perpetual injunction against the mortgage, and a tem- 
porary injunction until the trial. The Court granted 
the tempory injunction. C’s administrator, the defend- 
ant, answered the bill, denying, on his information 
and belief, the sending of the message and the tender 
of Confederate money, and moved to dissolve the in- 
junction and to dismiss the bill for want of equity. 
The Court dissolved the injunction and dismissed the 
bill. 

Held, That as the statements of the bill, on which its 
equity depends, were not stated as in the complainant’s 
own knowledge, and was not supported by any affida- 
davits of their truth, the Court did not err in dissolv- 
ing the injunction. Lee vs. Clark, ex’r...cccseeceeceeees 

. Where a plaintiff sues for the balance due on notes for 
the purchase money of land, and the jury, under the 
Relief Act of 1868, render a verdict returning the 
land to the plaintiff, requiring him to pay to the de- 
defendants $3,553 27, upon which a judgment was 
duly entered, and the defendants having obtained a 
supersedeas, carried the case to the Supreme Court, but 
withdrew the writ of error on the calling of the case 
in that tribunal : 

Held, That on a bill filed by the plaintiff stating the 
aforesaid facts, and that the defendants had remained 
in possession since the rendition of said judgment, re- 
ceiving large rents and profits; that the plaintiff had 
been compelled to pay a large amount as taxes upon 
the property to prevent its sale; that the defendants 
had procured an execution to be issued on said judg- 
ment and levied on said land ; that plaintiff was ready 
to pay the amount required by said judgment, after 
deducting the rents and profits, and taxes expended as 
aforesaid, it was not error in the Chancellor to enjoin 
said execution, and to appoint a receiver to take charge 
of said land until the final hearing of the case. Col- 
lier et al. vs. Sapp, AdM’1.......ceccseceeeeeeeeee « eneneenens 

. In this case, we think, under the answers and the in- 
contestible facts of the case, the Chancellor erred in en- 
joining the executions. They, and the connection of 
the defendants with them, had nothing whatever to do 
with the controversy growing out of the transaction in 
September, 1871. The defendants had a perfect right 
to buy them, and so far as appears by anything in these 





INDEX. 


proceedings, they have a right to collect them. Spence 
et al. vs. Steadman 


6. It is a well settled rule of law that parties may, if 
they please, really and truly sell property for a consid- 
eration actually passing, and at the same time secure 
the right to repurchase it at a future time for an agreed 
price, and if this be really the intent of the parties, 
the law will enforce it. It is also true that the differ- 
ence between such a transaction and a mortgage is often 
a very nice one, and that the Courts will scrutinize the 
matter very closely to discover whether there was, in 
fact, anything more intended than to provide a security 
for money due or advanced at the time, and all the 
facts will be looked to in search of the truth of the 
case. The great cardinal rule for testing the intent 
seems to be whether or not the relation of debtor and 
creditor was intended to exist between the parties— 
whether the property was taken in satisfaction and dis- 
charge of the sum due or advanced; or whether, not- 
withstanding the words of the conveyance, the relation 
of debtor and creditor was still to exist, to-wit: the 
right of the one to demand, and the obligation of the 
other to pay. Under this rule, we think, from the bill 
and answers, that the transaction begun in June, 1871, 
by the complainant’s offer, and accepted and acted on 
by both in September, 1871, as evidenced by the com- 
plainant’s proposal, the defendants’ acceptance, and the 
deed, lease, bond and payments, furnish, so far as ap- 
pears from the face of the papers, or from any facts 
appearing at the hearing, taking the answers of the 
defendants as evidence, was a contract of sale, lease 
and agreement to permit the complainant to rebuy, 
and not a loan of money, and scheme to evade the 
usury laws; at least, that under the uncontradicted 
answers of the defendants, it was error in the Judge 
to have considered the charges of the bill so far made 
out as to justify the injunction on that ground. What 
may be the truth of the case, as it may be made out at 
the trial before a jury, is not now the question. Ibid. 


7. As it is admitted on all hands that the $10,000 00 to 
be advanced for machinery has never, in fact, been 
advanced, and as it is perfectly apparent that this 
$10,000 00 was in the minds of the parties in fixing 
the amount to be paid on the repurchase, and as from 
the bill, answers and papers before the Court, there is 
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strong reason to believe that the rent was fixed at ten 
thousand dollars, instead of eight thousand dollars, 
in view of the expectation of all parties that this ad- 
vance would be made and the complainant get the 
benefit of it under his lease, and as it is admitted that 
the complainant has paid the $8,000 00 for the rent of 
1872, according to his construction of the amount 
really intended by the contract, we are of opinion 
that the facts, as they appear in the bill and answers, 
and by the proposition, lease and bond, justify the 
Court in considering the complainant to have made out 
such a prima facie case of compliance with the real 
intent of the lease as to authorize an injunction against 
his eviction for his failure to pay the $10,000 00, in- 
stead of $8,000 00, for the rent of 1872, and that the 
injunction against his eviction should be continued un- 
til the Ist of January, 1874, provided he keep the 
property insured, as agreed upon, and promptly pay 
$8,000 00 rent for 1873, in quarterly payments, on 
the Ist of April, July and October, and the 31st of 
December, 1873, with the right to rebuy at the end of 

1873, as provided i in the bond, leaving the real truth 
of the amount of the rent for 1872 and 1873, as well 
as whether the transaction of September, 1871, was a 
mortgage or sale—the question of usury, and the other 
questions made, to be finally settled by the jury on the 
trial. Ibid. 

8. Whether the complainant has performed the condition 
annexed to its grant so as to entitle it to the enjoyment 
of the exclusive franchise claimed, the evidence is con- 
flicting ; an injunction, therefore, should not be granted 
until the final hearing. Savannah, S. & 8 R. R. Co. 
vs, Coast Line R. R. Co...... paveome paedveseeseccess savees 

9. A legatee or the purchaser of a distributive share in 
an estate may, in equity, set off the same against a 
judgment in favor of the executor against such legatee 
or owner of such share, where no special reason exists 
for the collection of the judgment by the executor. 
Dorsey vs. Simmons et al......+. ossecscccceoeses 

10. One of the shares in the estate proposed to be set off 
or allowed against the judgments, belongs to complain- 
ant by survivorship, and she is not affected by a pre- 
vious bill filed by her husband (now deceased) for the 
same purpose as this, and dismissed by him. And 
though the judgments sought to be enjoined were ob- 
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tained against her husband, yet as they are levied on 
property belonging to complainant and would, if col- 
lected, be assets to which her legacy would attach, she 
has not lost her right to be heard. bid. 

11. The facts shown at the hearing for an injunction, en- 
title complainant to have the collection of the judg- 
ments stayed until her rights can be determined at the 
final trial. bid. 

12. The jury cannot, by their verdict, enjoin the com- 
plainant, where no cross-bill has been filed by the de- 
fendant containing a prayer therefor. Renew vs. Dar- 


ley et Al....coccerseeeees saciid hebibesaitl ‘a 


13. Where the purchaser of the homestead gave his note 
for a portion of the purchase money, and a judgment 
creditor of the vendor sued out a garnishment and ob- 
tained judgment thereon against the purchaser for the 
amount of the note prior to the decision of the Su- 
preme Court of the United States, in the case of Gunn 
vs. Barry, and afterward levied the judgment against 
the vendor on the land, equity will enjoin him from 
enforcing the judgment obtained on the garnishment 
for the unpaid portion of the purchase money. Gunn 
et al. vs. Thornton 

14. A State Court will not grant an injunction restrain- 
ing a party from applying for the benefit of the Bank- 
rupt Act under the bankrupt law of the United States. 
Feeagin 06. TRON soccvscsisvnsscsiciancerseivee. sones sea 

15. A defendant in execution, though he may have equi- 
ties which would entitle him to file a bill for the pur- 
pose of setting aside the judgment on which the 
execution issued, has no right, unless he shows special 
reasons therefor, to enjoin the levy and sale, under the 
execution, of property which he alleges in his bill 
belongs to and is in the possession of another person. 
Such owner of the property may assert his own rights 
in the premises in such a way as the law provides, and 
the defendant’s right can be determined on the final 
trial of his bill. Zompkins vs. Tumlin et al 


16. Courts of equity will not interfere with the regular 
course of an administration, by appointing a receiver 
to take the assets of the estate out of the hands of the 
administrator, unless the danger be imminent, and the 
charges in the bill be positive and specific. Powell vs. 
Quinn et al...... Jistuinniuide pubenanias 
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17. The process of injunction ought not to be used to 
restrain one from selling property to which he has ap- 
parent title, except upon positive charges and strong 
grounds to believe such restraint necessary to prevent 
wrong. Ibid. 

18. Land was devised to the wife for life, and at her 
death to be equally divided between two daughters, L. 
and E. Judgments were obtained against the repre- 
sentative of the estate on debts due by the testator. 
After the rendition of the judgments and death of the 
tenant for life, the land was equally divided between 
the daughters, L. and E. Subsequent to this L. mort- 
gaged the portion she received to C. Plaintiffs in the 
judgments caused their executions to be levied on the 
share received by E. The executions not being satis- 
fied from the proceeds of this levy, they were levied 
on the land of L. C., the mortgagee, filed a bill to 
enjoin the sale under this levy, on the ground, amongst 
others, that plaintiffs made an agreement with E, or 
those holding under her, whereby they remitted all 
claims on her land for $1,000 00, when the same was 
worth nearly four times that sum, and that thereby 
the whole of the balance of the executions, amounting 
to about $6,000 00, is sought to be enforced against 
the land of L., on which he holds the mortgage: 

Held, That the right of contribution existed between L. 
and E, as to the payment of the executions, and if the 
creditors discharged all claims on the land of E, for 
less than the proportionate share of her liability to 
contribute to L., C., as the creditor of L., by mort- 
gage, which has been foreclosed, is entitled to assert 
her rights, as well as his own equities arising out of 
such facts, against such creditors. Compton & Sons 
vs. Pitman et al.......006 suséeedocsnnans sheadsensnensresouss 612 

19. The evidence at the hearing for an injunction, shows 
no equity arising out of the question as to part of the 
land received by L. being turned over to her by the 
tenant for life (who was the executrix) before the judg- 
ments were obtained, nor do the facts shown in the 
matter of the release by the creditors to L. of certain 
lands of her deceased husband’s estate, although he was 
a co-defendant in some of the judgments, authorize 
the injunction to be enlarged, as her claim for dower 
and twelve months’ maintenance, both of which had 
been assigned and set apart, would exhaust the same. 


Ibid. 
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20. This being a judgment refusing to grant an injunc- 
tion on a bill, answer and affidavits, we are not satis- 
fied that there was any abuse of the discretion of the 
Court, and there being no error of law, the judgment 
is affirmed. Parker vs. Green et al........ piabadh vedanta 


INSURANCE. 


Where a bill was filed against an insurance company to 
make them liable for certain cotton lost by the sinking 
of a steamboat, on the ground that their agent had 
fraudulently misled the owners, so as to induce them 
to believe that the cotton was insured by the company ; 
and the evidence showed that the agent, for whose act 
the company was sought to be charged, was the agent 
of several other insurance companies engaged in the 
same business at the same place, and there was noth- 
ing in the proof to show for which of the companies 
the agent was acting at the time he did the acts from 
which the fraud was sought to be inferred: 

Held, That a verdict against the company was illegal, 
and without evidence to support it, and it was error 
in the Court to refuse a new trial. Underwriters’ 
Agency vs. Seabrook, adm’r 


INTEREST. 


1, Interest on an unpaid salary of an officer cannot be 
enforced against the county out of which the same is 
to be collected. Holtsclaw vs. Russ, Ordinary ; Giles 
v8. SAME ... 22000 socceees ieansevensesans pseKneeosccoenesteonetan 

2. Where an action is brought against warehousemen for 
the value of two bales of cotton entrusted to them, 
which they had failed to deliver on demand, it was 
not error in the Court to charge that the plaintiff was 
entitled to interest on the value of the cotton from the 
day of the demand as a part of his damages, and to 
refuse to charge that the jury might allow or withhold 
interest in their discretion. Garrard, ea’r, vs. Dawson. 


INTERROGATORIES. 


.- When answers to interrogatories were taken, by con- 
sent, without a commission, the execution and return 
of the interrogatories were not controlled by the pro- 
visions of the statute regulating the issuing and re- 
turn of commissions, Shorter vs. Marshall..........++6 31 
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2. The interrogatory, “ Please state whether or not you 
have, from year to year, given in and paid all legal 
taxes chargeable by law on the debt which is the foun- 
dation of this suit?” is not so leading, under the pre- 
vious rulings of this Court, as to be excluded on 
exception taken Ibid. 

3. When a number of questions are asked in a single 
cross-interrogatory, this Court will not scan the an- 
swers as closely as if each was a separate interrogatory. 
If the whole answer taken together, is a substantial 
reply to the whole interrogatory, it will be held to be 
sufficiently full, though each question is not sepa- 
rately answered. Ibid. 


JOINT AND SEVERAL LIABILITY. 


Where a plaintiff, in 1869, sued two joint and several 
makers of a promissory note, executed in 1863, due 
one day after date thereof, and after the 1st day of 
January, 1870, dismissed the action against one of the 
defendants and obtained a judgment against the other, 
there being no plea filed by the latter, such dismissal 


was not a “discharge of the defendant against whom 
the judgment was rendered. If the party against 
whom the judgment was obtained was a surety and 
the other was principal, the rule would be different. 
BeeGarter 60. Tern 6 ho nciccsviscsssecsccsesccessscascosss 
On the hearing of a bill filed by such defendant, 
praying an injunction against the judgment and execu- 
tion issued thereon, and one of the issues being 
whether the defendant, against whom the judgment 
was obtained, was the security of the party who was 
dismissed from the suit, the note not showing that fact, 
parol testimony is admissible to show what was the 
understanding and agreement of the parties to the 
note on that point, at the time of its execution. J bid. 


JUDGMENT. 


1. The eighth and twenty-ninth sections of the Act of 
1856, prescribing that after seven years without an 
entry, ete., a judgment shall not be enforced, but shall 
be presumed to be satisfied, and also that where a bona 
fide purchaser has been in the possession of real prop- 
erty four years, it shall be discharged of the lien of 
any judgment against the person from whom he pur- 
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5. The sale of a homestead in February, 1871, under 
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chased, were parts of a statute of limitation in force 
on the : 30th of November, 1860, and were, by the 
terms, spirit and intention of the Act of that date sus- 
pended ; ; and by the various Acts from 1860 to 1865, 
the suspension was continued until the close of the war. 
Able 00. FROM sce cncnressacsnrescenieen stsscesecesssinn 


Shorter sold land to Rice, against whom hee was a 
judgment, and gave Rice a bond for title. Rice, with- 
out paying any of the purchase money, sold to Free- 
man, agr eeing to transfer Shorter’s bond, but not hav- 
ing it at the time, gave Freeman his own bond. This 
was in 1860, Freeman at once paid a portion of the 
purchase money to Rice and went into possession. A 
short time afterwards, Freeman paid a sufficient amount 
to pay Shorter, which was done with the money so 
advanced, leaving a portion still unpaid to Rice. Free- 
man, subsequently, in 1862, forwarded this to Rice, 
who, by express, sent his own deed to Freeman. Free- 
man demanded the bond of Shorter, and Rice replied 
that he had given him that before. Nothing more was 
done until 1867, when the judgment creditor levied on 
the land as Rice’s pr operty, and after this levy, Free- 
man obtained Shorter’s deed without warranty : 


Reld, That no title ever vested in Rice which was the 


subject of levy and sale. Ibid. 


3. Where, for a valuable consideration, the defendant 


covenanted to pay to the plaintiff whatever amount 
he might recover in a suit then pending against R., on 
a note dated in March, 1862, and due tw velve months 
after date, for $3,500 00, besides interest, and at the 
September term of the Court, 1866, a judgment was 
rendered in said suit for $1,990 34 with interest and 
costs, and at the March term, 1871, under the pro- 
visions of the Relief Act of 1868, said judgment was 
reduced by the verdict of a jury to the sum of $700 00, 
upon which last verdict no judgment appears to have 

been entered, it was error in the Court to direct the 
jury to find for the plaintiff the amount last aforesaid. 
Ramat 00, TRG oansscseseescaivn shovwsanesoonsnesaaans 


4. The legal presumption, from the absence of a judg- 


ment on the second verdict, is that it was arrested, or 
a new trial granted or some other valid legal reason 
existed why none was rendered. Ibid. 
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the 11th section of the Homestead Act of 1868, did 
not discharge it from the lien of judgments then exist- 
ing against the owner thereof, which were founded on 
debts created prior to the time when the present Con- 
stitution went into operation. Gunn et al. vs. Thornton. 380 





6. The judgment of a Court of concurrent jurisdiction, 
directly upon the point, is, as a plea, a bar, or as evi- 
dence, conclusive between the same parties, upon the 
same matter, directly in question in another Court. The 
judgment of a Court of exclusive jurisdiction, directly 
upon the point, is in like manner conclusive upon the 
same matter, between the same parties, coming inciden- 
tally in question in another Court for a different pur- 
pose. Bradley vs. Johnson, adm’r 412 

7. The complainant having caveated the application of 
the defendant for administration upon the estate of his 
intestate upon the ground that she was entitled to such 
administration, as his widow, and the jury in the Su- 
perior Court having, on appeal, found a verdict on this 
issue in favor of the defendant, and a judgment hav- 
ing been rendered accordingly, such judgment is not a 
bar to a bill filed by the complainant as the widow and 
heir-at-law of said intestate, against the defendant for 
an account and distribution of the estate. Ibid. 


8. Estoppels must be mutual. Ibid. 


9. On the hearing of a bill filed in a claim case, a con- 
sent decree was taken that the land levied on should 
be sold by the sheriff, and that the attorney for plaintiff 
in execution should pay out of the proceeds of the 
sale the cost, and a certain amount to the attorneys of 
claimants. Other property of the defendant in execu- 
tion was subsequently sold under other judgments 
against him. On a motion to distribute the money 
arising from the last sale, the first mentioned judgment 
being the oldest, and not being fully paid by the sale 
of the land, it was competent for the defendant in ex- 
ecution and plaintiffs in the younger judgments to 
prove by parol that the consent decree and sale under 
it were to be a satisfaction of the older judgment. 
King vs. Greer, ex’r, et Al.scceeseeee wenetie - 

10. An entry by a sheriff on an execution as follows: 
“Received this fi. fa. of L. T. Downing for collec- 
tion, August 15, 1869,” signed by the sheriff, is a suf- 
ficient “entry” by an officer authorized to execute and 
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return the fi. fa. to prevent the dormancy of the judg- 
ment. latcher, eax, vs. Gamimell & Co....cccccceeveees 


JUDICIAL SALE. 


1. A bill was filed by a purchaser at a sheriff’s sale, un- 
der a common law fi. fa., against a former purchaser 
of the same land at a sale by virtue of a tax fi. fa., to 
set aside and cancel the deed made to such former pur- 
chaser. The issue thus made, and the finding thereon 
by the jury in favor of complainants, did not author- 
ize the Chancellor to decree the cancellation of the 
deeds both of defendants and complainants, and to 
direct that the land be resold under the common law 
fi. fa. If the defendant in execution, or his creditors, 
had any equities in the premises requiring a resale, 
they should have been parties to the pr oceedings, which 
could have been done on their own motion. Burke et 
al. vs. Wilkins et dl... seccceeeees psmeniienen 


2. Where, after the levy of a mortgage fi. fa., the prop- 
erty subject thereto was, by consent of the mortgagor 
and mortgagee, sold by auctioneers, and the proceeds 
paid into Court for distribution, the assignee of the 
mortgagor, proceedings in bankruptey having been, 
previous to said sale commenced against him, was en- 
titled to the fund. If the money in controversy had 
been raised by a judicial sale of the property of the 
bankrupt by the sheriff, on final process, in the enforce- 
ment of a lien of prior date to the commencement of 
the proceedings in bankruptcy, there would have been 
no impropriety in the appropriation of the same to the 
satisfaction of the mortgage lien. Morris vs. David- 
C0, GOIN 62 occvescscsscnanesienes ssoneniansassetonestesessen 

3. After it is shown to the Cons that the defendant had 
been declared a bankrupt, judicial notice will be taken 
of the fact that all his property and effects were vested 
by operation of law in his assignee. Jbid. 


4. It was error in the Court to charge “that upon the 
failure of the purchaser at sheriff’s sale to comply with 
the terms of the sale, the sheriff might lawfully put 
up and sell the property at a subsequent sale day, with- 
out readvertising the property, and that, in the mean- 
time, he had the right to sell and convey the property 
to any person who ‘would come forward and take the 
bid off the delinquent bidder’s hands, and pay the 
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money, particularly if it was acquiesced in by the de- 
linquent bidder.” Williams vs. Barlow........cceeseeeee 

5. Where property was advertised for December sales, 
but was not sold until the first Tuesday in January, 
and then without any new advertisement, and the pur- 
chaser failed to comply with the terms of the sale, but 
some days afterwards transferred his bid to another 
who did comply, receiving a conveyance from the sher- 
iff: 

Held, That he acquired no title. bid. 





JURISDICTION. 


See United States Courts, 3. 
“ Venue, 1, 2, 3, 4. 


JURY. 

1. Where, on a motion for new trial, one of the grounds 
insisted on was, that one of the jury who tried the 
‘ause was asleep during a portion of the trial, and no 
affidavits were filed with the motion, but it was pro- 
posed to show by parol, at the hearing, that such was 
the fact, and the Court refused to hear the witnesses, 


and refused also the new trial : 

Held, That the proof ought to be made as a part of the 
motion, in writing, by affidavits attached, and that a 
new trial ought not, in any event, to be granted on 
such a ground unless it affirm: atively appeared that the 
prisoner and his counsel did not know the juryman 
was asleep before the jury retired to find a verdict. 
Cmte 08. FRG Tile cccsciscsscnscsassscncesenccses cosese 


2. An indictment found by a grand jury, constituted by 
filling up the places of the drawn grand jurors who 
failed to appear, by tales jurors, as provided by the 
Act of 1869, is valid. Malone vs. The State ..+..ss.00- 


3. A challenge to the array of jurors put upon defen- 
dant, on the ground that the various panels have been 
drawn from a box containing the names of only one 
thousand persons, whereas the number of persons in 
the county subject to jury duty, from whom he has a 
right to select, amount to four thousand, was properly 
overruled, where no proof was offered in support there- 
of. Ibid. 

4. The verdict should be read to the jury before they 
are polled. Ibid. 
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5. If the bailiff who attended the jury, ate and slept in 
the same room with them, it was incumbent on the de- 
fendant to have shown it by competent evidence. Ibid. 


6. Where, upon the trial of a case arising under the for- 
cible entry and detainer law, the jury reported to the 
presiding Justice that they could not agree upon a ver- 
dict, and the magistrate told them that they must 
agree or he would take them with him to Blakely, 
and the jury subsequently returned a verdict for the 
defendant, but upon being polled, two of them stated 
that they had consented to the verdict, but had not 
agreed to it, and the Justice received the verdict over 
the objection of the plaintiffs : 

Held, That the proceeding was illegal. Powell et al. vs. 


leoun OR eT LS Oe ME On are ee Hee Te 


7. Where a case was submitted to the jury upon the 
agreement of counsel, that should they make a verdict 
before the Court convened on the next morning, the 
foreman might take the papers and the jury disperse ; 
which course was pursued, but upon the assembling of 
the jury on the succeeding day, the foreman stated to 
the Court that, on the previous evening, the jury had 
agreed upon a verdict, but that he, after they had dis- 
persed, had become satisfied that there was an error in 
it, and asked that the jury be remanded to their room 
that the error might be corrected, it was error in the 
Court, after asking them in a body if any one had 
tampered with them or attempted to influence their 
opinions in any way in the matter, to which none of 
them made any reply, except that two of them stated 
that the sheriff and ‘another person had asked them if 
they had agreed upon a verdict, to accede to the re- 
quest of the foreman. Cothran, adm’r, et al., vs. Don- 


PT Pe OE Ee Re Te NE eR win cy ST) 


If the verdict was merely imperfect and informal, but 
the intention of the jury was clearly expressed, then 
the Court should have had the verdict put in proper 
form in accordance with that intention. If, however, 
the verdict was so defective as to be void, under the 
law, then the Court should have set it aside and de- 
clared a mistrial. bid. 

9. The affidavits of jurors are not admissible to impeach 
their verdict. King et al. vs. King et dlsccsccccesceseee 622 
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LANDLORD AND TENANT. 


1. Where the landlord occupied a room in the same 
building, immediately over the store of the tenant, he 
is presumed to have known the condition of the roof 
better than the tenant, and notice by the tenant to the 
landlord to repair such roof is unnecessary to entitle 
the tenant to recoup the damages sustained by leakage 
as against a distress warrant for rent. Guthman vs. 
Craclbeberry..cccccrccocscvesccscccce covecccecsvccsce § sessessees 

. The landlord is not liable to the tenant for damages 
to his goods resulting from unforeseen and extraordi- 
nary causes, unless so stipulated in the contract at the 
time of renting. Ibid. 

. Where the terms of a parol contract for the rent of 
land were, that the tenant should pay a certain portion 
of the crops for rent, “that he should repair the fences 
around the cleared land, and the landlord was to pay 
him for it, that he was to stay on the place one, two, 
three, four or five years, if both parties were willing, 
and at all events until he should get pay for the work 
done on it,” and the tenant did repair the fences, and 
paid the rent, except of the cotton, which he retained, 
the landlord still owing upwards of $40 00 after allow- 
ing for the rent cotton, for work done in repairs : 

Held, There was such a performance of the contract by 
the tenant, that the landlord could not, on the expira- 
tion of the first year, treat him as a tenant at will, so 
as, on a notice to quit, without payment or tender of 
what was due for repairs, to be entitled to a warrant 
to dispossess him as a tenant holding over. Pett "y vs. 
Kennon ....+. sesocccnconsonssesceees eesceoce $0 <beeneniéndasnions 


LAWS. 


. WarRneER, Chief Justice. Where the widow brings 
suit in this State for damages resulting from the kill- 
ing of her husband in the State of Alabama, through 
the negligence of a railroad company, the Court will 
be governed by the laws of this State as to the mode 
of procedure in ascertaining the rights of the parties, 
but as to what are their rights, must be determined by 
the laws of Alabama, where the act complained of was 
done. Selma, Rome and Dalton R. R. Co. vs. Lacey. 106 


. Ina suit by a widow, in this State, against a railroad 
company for the killing of her husband in the State of 
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Alabama, the declaration cannot be amended after the 
lapse of one year from the alleged killing, for the rea- 
son that the statute law of Alabama limits the right to 
recover damages therefor to one year from the time of 
the death, and gives the right of action to the personal 
representative of the deceased. Ibid. 

3. McCay and Trippg, Judges. Where, by the law of 
Alabama, the personal representative of a party who is 
killed by the wrongful act or negligence of another, is 
entitled to an action for damages therefor, no other per- 
son but such personal representative can bring such ac- 
tion in the Courts of this State, when the killing oc- 
curred within the State of Alabama. The widow of 
the party killed cannot, in her own name as such 
widow, maintain such action. Ibid. 

. The laws which exist at the time and place of the 
making of a contract, enter into and form a part of it. 
West End and Atlanta Street R. R. Co. vs. Atlanta 
Street R. R. Co 

5. An affirmative statute is a repeal by implication of a 
precedent affirmative statute, so far as it is contrary 
thereto. Ibid. 

6. Where there are two affirmative statutes, and the sub- 
stance of each is such that both may stand, the latter 
statute does not repeal the former, but both have a con- 
current efficacy. Patillo vs. The State......s0.ceceeverees 

7. Section 1585 of Irwin’s Revised Code, requiring per- 
sons who shall sell by weights and measures to have 
their weights and measures marked as correct by the 
clerk of the Inferior Court, (now the Ordinary,) and 
in default of such marking, providing that such per- 
sons shall not collect any account, note or other writing, 
the consideration of which is any commodity sold by 
their weights and measures, is an Act fixing a penalty, 
and is not to be extended beyond its terms. South- 
western R. BR. Co. vs. Cohen.....+++00 pabnedibinitentindianinnsitve 627 


LEAVE OF ABSENCE. See Attorney, 2, 3. 
LEGACY. See Wills, 1. 


LEVY AND SALE. 


See Execution, 1, 2. 
“ Judicial Sale, 4, 5. 


Vou, xix. 44, 
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LIBEL. 

1. Where the agents of two sewing machine companies 
were competitors before the Georgia State Agricultural 
Society for the premium for the best machine, the suc- 
cessful party who secures the premium is not entitled 
to an injunction to restrain the other from publishing 
in a newspaper that he, and not the other, received the 
premium. Courts of equity will not restrain the pub- 
lication of a libel, nor use the writ of injunction to 
prevent parties from publishing untruths respecting 
their wares when there is no infringement of a prop- 
erty right. Singer Man. Co. vs. Dom. S. M. Co. etal. 70 

2. When, in an action for damages for the publication of 
a libel, the defendant pleaded justification : 

Held, That, under the law of this State, (Code of 1873, 
section 3051,) this admitted not only the publication, 
but the manner of it, as charged in the declaration. 
Ramoene 60, CHR. 002 issosesevescecsecccossoesosses coeee 

. Whilst this Court will be slow to interfere with the 
verdict of a jury in a libel case, on the ground that 
the damages are excessive, yet, in such cases, it will 
look closely into the rulings of the Court, and if there 
be errors which may have influenced the jury in the 
amount of their verdict, a new trial will be granted. 
Ibid, 

. It is only in actions of tort, and where there are cir- 
cumstances of aggravation, that a jury is authorized 
to give punitive damages, and whether such circum- 
stances do, in fact, exist, is a question for the jury, and 
not for the Court, to decide. Ibid. 

. If, in an action for a libel, the defendant pleaded jus- 
tification, and failed to make out his plea, the plea 
itself is a circumstance which the jury may, in fixing 
the amount of damages, consider as aggravating the 
tort, but the jury is not bound, in all cases, so to con- 
sider it; on the contrary, if the defendant show strong 
grounds in support of the charge he has made, though 
he does not fully support his plea, the jury may, if it 
sees fit, consider these grounds as mitigating circum- 
stances, and reduce the damages accordingly. bid. 

6. It is error in the Court to exclude circumstances going 
to show that the plea of justification is true, as when a 
defendant undertook to show that the plaintiff was 
guilty of perjury in swearing that the contents of a 
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certain bond represented the truth of a certain contract 
between himself and another, and the Court ruled out 
certain acts and sayings of the plaintiff, inconsistent 
with the provisions of the bond, as they appeared on 
its face. Ibid. 

7, In this State, as provided by section 3261, Code of 
1873, the defendant, in an action ex delicto, may plead, 
as a defense, any claim he may have against the plain- 
tiff, which arises ex delicto. Ibid. 


LIEN. 


. A sale of land by an administrator cum testamento 
annexo, made under an order of the Court of Ordi- 
nary, to pay the debts of the testator, where the estate 
is insolvent, discharges the land of the lien of the 
vendor for the unpaid purchase money, and the credi- 
tor must look to the proceeds in the hands of the rep- 
resentative of the estate. Stallings, ex’r, vs. Ivey, 
adw’r, et. al. wanid 

2. An affidavit made to foreclose a merchant’s lien, under 
the 1977th section of the Code, must state that the 
deponent is either a factor or a merchant, and that, as 
such, he has furnished either provisions or commercial 
manures, or both, to the defendant, and also the terms 
upon which said supplies were furnished. Toole & 
Shemphert vs. Jowers 

3. Proceedings to foreclose the lien must be commenced 
within one year after the debt becomes due. Ibid. 


4, The fact that the defendant had replevied the prop- 
erty by giving bond and security, did not deprive him 
of the right to move to dismiss the proceedings, he 
having alleged in his counter-affidavit that they were 
void under the law. Ibid. 

5. A judgment for the purchase money of land, where 
the land has been sold for its satisfaction but does not 
fully discharge the debt, is not such an incumbrance 
or lien on the crop made on the premises, which was 
matured and gathered before the levy on the land, as 
will defeat the right of the family of the vendee to the 
crop as an exemption, ete., under the homestead law. 
Johnson vs. Holmes 

6. To entitle a mechanic to a summary enforcement, un- 
der section 1969 of the Revised Code, and Act of 16th 
September, 1870, of a lien claimed by him, it must ap- 
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pear in the proceedings that the claim is for the labor 
of the mechanic himself, or for material furnished by 
him. Wooten et al., vs. Archer 


A and B, mechanics, sued out an execution, which 
was void under the foregoing rule, against T. A, and 
a house built under a contract with him. The exe- 
cution was levied on the house. It was sold by the 
sheriff and bought by Wooten & Taylor, the defend- 
ants. The lot on which the house stood belonged to 
E A, who brought ejectment against Wooten & Tay- 
lor. The defendants set up, by plea, that E A lived 
adjoining to the lot where the house was being built, 
and never gave notice of her right or title, and that 
from such default on her part, the builders would, in 
equity, have a lien on the house for the unpaid por- 
tion of their claim, and that the purchasers at sheriff’s 
sale should be subrogated to their rights and allowed 
the amount that was due the builders. T A, who had 
the house built, was not a party to the cause, nor did 
it appear what the debt against him was, except by 
the illegal proceedings to enforce the lien claimed : 

Held, That even if the defendants could, with proper par- 
ties and proof, assert such an equity, yet it was neces- 
sary that T A should have been made a party, and the 
amount of his debt due the builders should have been 
shown by evidence other than the void proceedings to 
enforce the mechanics’ lien. Ibid. 


. The Act of 1869, so far as it may be considered as a 
legislative interpretation of the meaning of the Con- 
stitution, only gives asummary remedy for the enforce- 
ment of mechanics’ and laborers’ liens upon the prop- 
erty of their employers, when the debt is due for the 
labor actually performed by them, and for the mate- 
rials furnished, with which and upon which the labor 
has been performed. Savannah and C. Railroad Com- 
pany vs. Callahan...cccceeeeees penccecas pncdececcencasenenes es 


. Though contractors may be mechanics, yet this fact 
does not entitle them to the benefit of the provisions of 
the Act of 1869, if the work is done by them as con- 
tractors, through the labor of others employed by them 
for that purpose. Ibid. 

10. A factor or merchant holding a lien under section 
1977, Irwin’s Revised Code, when the maker thereof 
is dead, may, in order to preserve his lien and such 
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priority as he may be entitled to, if any, in the distri- 
bution of his debtor’s estate, make the affidavit required 
by law for its enforcement within twelve months after 
the qualification of the representative of the estate, 
but there can be no levy of the execution issued thereon 
until after the expiration of the period of exemption 
from suit, allowed executors and administrators. Jor- 
ing v8. Flanders, adim’r......c.ecccceseressceeeee jeesaees — 


11. When a commission merchant and factor advanced 
money to a planter to purchase supplies, the planter 
agreeing, in writing, to deliver to the factor, at his own 
house, in Macon, enough of the crop upon which the 
money was thus advanced to pay for the said advance, 
and the planter accordingly did deliver at the depot 
of the Southwestern Railroad at Montezuma, such 
cotton, consigned to the factor, at Macon, and after such 
delivery the cotton was seized to satisfy a lien under 
the Act of 1866, given to a third person and prior to 
the factor’s advance, but not foreclosed until after the 
delivery of the cotton at the depot, so consigned to the 
factor : 

Held, That the delivery at the depot of the cotton con- 
signed to the factor, was, for the purpose of the lien, 
a delivery to the factor, and his special property there- 
upon attached, even against other liens under the Act 
of 1866, given prior to the factor’s advance, if the fac- 
tor had no notice of said liens prior to his advance, 
and there was no foreclosure of the prior lien before 
the delivery at the depot, as described. Hardeman & 


Sparks vs. De Vaughn 


12. If an issue be made upon a lien foreclosed under the 
steamboat lien law by affidavit, or if there be a claim 
to the property, the papers are to be returned and the 
issue tried in the county of the residence of the de- 
fendant. Ibid. 


13. Where a planter contracted a debt with a factor for 
provisions to make his crop, and gave a lien on his 
crop for the payment thereof, and of any attorney’s 
fees for the enforcement thereof, and no action was taken 
to enforce the lien, but only a suit for the debt, claim- 
ing such fees as due for such suit: 

Held, That the lien for attorney’s fees was not a good lien 
under the Act of 1866, authorizing liens to secure the 
payment of money due for provisions, ete., and that 
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such fees are not recoverable in a suit at law for the 
debt. Rodgers et al. vs. Hamilton 

14. Land was devised to the wife for life, and at her death 
to be equally divided between two daughters, L. and 
E. Judgments were obtained against the representa- 
tive of the estate on debts due by the testator. After 
the rendition of the judgments and death of the tenant 
for life, the land was equally divided between the 
daugters, L.and E. Subsequent to this L. mortgaged 
the portion she received to C. Plaintiffs in the judg- 
ments caused their executions to be levied on the share 
received by E. The executions not being satisfied from 
the proceeds of this levy, they were levied on the land 
of L. C., the mortgagee, filed a bill to enjoin the sale 
under this levy, on the ground, amongst others, that 
plaintiffs made an agreement with E. or those holding 
under her, whereby they remitted all claims on her 
land for $1,000 00, when the same was worth nearly 
four times that sum, and that thereby the whole of 
the balance of the executions, amounting to about 
$6,000 00, is sought to be enforced against the land of 
L., on which he holds the mortgage: 

Held, That the right of contribution existed between L. 
and E. as to the payment of the executions, and if the 
creditors discharged all claims on the land of E. for 
less than the proportionate share of her liability to con- 
tribute to L., C., as the creditor of L., by mortgage, 
which has been foreclosed, is entitled to assert her 
rights, as well as his own equities arising out of such 
facts, against such creditors. Compton & Sons vs. 
Pitman et al edsccnesoecesssees eresese eevcceces , 

15. If the facts recited are established on the final hear- 
ing, and a sufficient showing was made on the appli- 
cation for injunction, to entitle complainant to such 
hearing—only one-half of the amount of the execu- 
tions—not deducting the credit of $1,000 00 collec- 
ted of E., should be enforced against the land mort- 
gaged to C. The levy should proceed and the land be 
sold, and the amount it may bring, in excess of one- 
half of the executions, should be impounded by direc- 
tion of the Chancellor to abide the final determination 
of the cause. Ibid. 
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LIMITATIONS—STATUTE OF. 


1. When an account became due on the 20th December, 
1860, and suit was brought thereon on March Ist, 1869, 
the claim is not barred by the statute of limitations. 
Shorter vs. Marshall..........+6. sonce- scessnacsaonnsneeoeses ‘ 

2. The eighth and twenty-ninth sections of the Act of 
1856, prescribing that after seven years without an en- 
try, ete, ., a judgment shall not be enforced, but shall 
be presumed to be satisfied, and also that where a bona 
fide purchaser has been in the possession of real prop- 
erty four years, it shall be discharged of the lien of 
any judgment against the person from whom he pur- 
chased, were parts of a statute of limitation in force 
on the 30th of N ovember, 1860, and were by the terms, 
spirit and intention of the Act of that date suspended ; 
and by the various Acts from 1860 to 1865, the sus- 
pension was continued until the close of the war. Akin 
C0, FRO i0. vascsss mevesconsssrovecsuanisasannene saescesaes ‘ 

3. In a suit by a widow, in this State, against a railroad 
company for the killing of her husband in the State of 
Alabama, the declaration cannot be amended after the 
lapse of one year from the alleged killing, for the rea- 
son that the statute law of Alabama limits the right to 
recover damages therefor to one year from the time of 
the death, and gives the right of action to the personal 
repr esentative of the deceased. Selma, Rome and Dal- 
ton Railroad Company vs. Lacey 

4, On August 10th, 1859, a verdict was rendered in fa- 
vor of B. and wife against R. “for the premises in dis- 
pute, and $200 00 for rent,” on a bill filed by B. and 
wife against R., claiming one undivided half of a cer- 
tain lot of land, to-wit: one hundred and one acres. 
Upon this verdict a decree was entered in favor of the 
complainants for fifty-one and a half acres off the south- 
east corner, and fifty-one and one-half acres off the 
northwest corner of said lot, also for the rent, and di- 
recting the sheriff to place the complainants in posses- 
sion, An attempt was made to divide the lot in ac- 
cordance with this decree, but R. objected, as it inter- 
fered with his possession which he had held for many 
years under his deed, an1 under a division had between 
him and B. and wife many years before the filing of 
said bill. Nothing more appears to have been done 
towards the enforcement of said decree, except that R. 
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paid the $200 00 for rent and abandoned all that part 
of the land which B. and wife claimed under the ori- 
ginal division. On February 2d, 1870, a writ of pos- 
session was ordered to be issued on said decree to put 
one S., who was not a party to the same, in possession 
of the southeast corner of said lot. R. filed his bill to 
reform said decree and to enjoin said writ of possession. 
The Court charged the jury that if R. knew of the de- 
cree, he had delayed too long in filing his bill to reform 
the same, to be allowed the relief prayed for. This 
charge was error. Renew vs. Darley et al 


. The statute of limitations applicable to bills of review 
was suspended from November 30th, 1860, to July 
21st, 1868. Ibid. 


. Where a grantee in a deed, executed in 1849, absolute 
on its face, but the grantor remaining in possession of 
the property, filed a bill in 1871 against the adminis- 
trator of the grantor, alleging that there was a parol 
trust attached to the contract under which the deed 
was made, to-wit: that it was a transfer of the property 
in trust for the payment of a debt due the grantee and 
others by account, and the prayer of the bill was for a 
decree that the land should be sold and so appropria- 
ted : 

Held, That under the allegations in the bill and the proof 
at the hearing, complainant was not entitled to any 
greater rights than a mortgagee would have where the 
mortgagor remained in possession, or than if the debt 
had been by a security under seal ; and he is barred 
by the Act of March 16, 1869, in accordance with the 
decision made during the present term in the case of 
John George vs. James Gardner. Davidson, adminis- 
trator, vs. Lawrence, AS8ignee....csesscececeeceeeeeee ssecsce GOO 


. Where medicines were delivered to the defendant prior 
to 1860, to be sold on commission, and a demand was 
made by the plaintiffs for a settlement in 1871, when 
the defendant still had some portion of the drugs on 
hand, and suit was commenced on August 7th, 1872, 
said action was not barred by the statute of limitations, 
it being within four years from the time of the demand. 
Jaynes & Son vs. Sheffield 

. The general rule is, that statutes of limitation do not 
apply to bank bills, because they are by the consent of 
mankind and course of business, considered as money, 
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and that their date is no evidence of the time when they 
were issued, as they are being continually returned to 
and reissued by the bank. But if the bills have ceased 
to circulate as currency, and have ceased to be taken 
in and reissued by the banks, they no longer have that 
distinctive character from other contracts, which ex- 
cepts them from the operation of the statute of limita- 
tion. Kimbro vs. Bank of Fulton..........00.000 papenen 


9. If the bills of the bank of Fulton had thus lost this 
distinctive character prior to the first of June, 1865, 
they come within the provisions of the Act of 16th 
March, 1869, entitled “An Act in relation to the stat- 
utes of limitation and for other purposes.” Ibid. 


10. It is necessary in a plea of the statute of limitations 
by a bank when sued on its bills, to aver the facts 
which take them out of the ordinary rule, to-wit : that 
the statute does not apply to such contracts. J bid. 


11. A note executed in January, 1865, and due in De- 
cember of the same year, was not, on the 15th of June, 
1871, barred by the statute of limitations, nor was the 
holder thereof prevented at that time, by the Act of 
March 16th, 1869, from pleading the same as a set-off 
to an action pending against him by the maker. Black 
00; TARO canteens. sntnascintnssenens suecsnsainannnsninne 


12. An account was contracted with a merchant on the 
31st of January, 1866. Suit was instituted on the ac- 
count on the 19th March, 1870. It did not appear in 
evidence on the trial that, by contract or custom, day 
of payment was given when the goods were sold: 

Held, That under the 8th section of the Act of March 
16th, 1869, entitled “An Act in relation to the statute 
of limitations, and for other purposes,” the right of ac- 
tion in this case is controlled and governed by the 
limitation laws as set forth in the Revised Code of 
Georgia, adopted by the new Constitution of this State, 
and said limitation laws requiring suits to be brought 
within four years on accounts, the right of action was 
barred when this suit was instituted. Addison, adm’z, 
vs. Christy & Co.....+0+ saecsssesntenons covcccccecossseessoes ° 

13. The foreclosure of a mortgage is a suit within the 

contemplation of the Act of March 16th, 1869; and 

if the instrument was executed before June Ist, 1865, 

and proceedings to foreclose were not instituted until 






419 


424 
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after January Ist, 1870, they are barred by the provis- 
ions of said Act. George vs. Gardner 

14, The Limitation Act of 1869 is a general law, and 
has a general operation throughout the State as to that 
class of contracts specified in it, and, therefore, does not 
come within the purview of the 26th section, Ist Ar- 
ticle of the Constitution of 1868. Ibid: 

15. This Act does not impair the obligation of the con- 
tract; it only affects the remedy. Ibid. 

16. The plaintiff having an agent in this State in pos- 
session of the mortgage, and having control of its col- 
lection, the fact that he was a resident of Ireland, will 
not prevent the statutory bar. bid. 

17. The credits on the notes, to secure which the mort- 
gage was given, not being made by the mortgagor, or 
by any one authorized by him, do not renew the right 
of action. Ibid. 

18. As to the suggestion of fraud, if there was any evi- 
dence of it to prevent the running of the statute of 
limitations, that was a question of fact for the decision 
of the Court, under the submission of the parties, and 
this Court will not interfere. J bid. 

19. The Limitation Act of March 16, 1869, applies as 
well to debts, the consideration of which was slaves or 
the hire thereof, as to other debts. That part of the 
Constitution of 1868, denying jurisdiction to the 
Courts of suits on such debts having been declared 
void by the Supreme Court, there was in fact no pro- 
hibition of such suits. Harris et al. vs. Gray, ex’r. 

20. As an additional reason why the amendment should 
not be allowed in this case, it is apparent that the im- 
plied trust for which it seeks to make the defendant 
liable, is barred by the statute of limitations. Smith, 
adm’r, et al., vs. Ardis, trustee 


MASTER AND SERVANT. 


When a declaration alleging that A. having, on the Ist 
of December, 1871, contracted with one Charles Bar- 
ron, that he, the said Charles, should furnish himself 
and his two daughters and one George Barron to work 
as laborers on plaintiff’s land, during the year 1872, 
the plaintiff to furnish the land and mules, and the 
said Charles to receive one-third and plaintiff two- 
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thirds of the crop, and that the defendant, knowing 

the said contract had not been abandoned, but still ex- 

isted, did, on the 25th of December, 1871, employ the 
said Charles, his two daughters, and the said George, 
to work for him for 1872, and that at the time of the 
bringing of the suit, to-wit: February, 1872, the said 
Charles et al., were working for the defendant to plain- 
tiff’s damage, $500 00: 

Held, That no good cause of action is set forth in the 

plaintiff’s writ. Barron vs, Collins .....ccceesereeeverees 580 











MECHANICS’ LIEN. See Lien, 6, 7, 8, 9. 






MINOR. See Husband and wife, 1. 
MISTAKE. 


To entitle a party to recover back money which he has 
paid, on the ground that it was paid to the defendant 
through a mistake or ignorance of facts, which he sets 
up as showing there was no legal liability on him to 
pay, the plaintiff should allege and show on the trial 
that at the time of the payment he was mistaken as to 
such facts, or ignorant of their existence. Camp vs. 


Phillipe, Adm'2....cccccccccrsccccsesceosccsceces penereosnene . 455 


MORTGAGE. 


. When A filed a bill against the City Bank of Macon, 
charging that he was the holder of a mortgage made 
by B on certain real estate, founded on a valuable con- 
sideration ; that the said City Bank was also the holder 
of a mortgage made to it by B upon the same prop- 
erty; that the mortgage to the bank was given to secure 
the payment of a note made to the bank by B for the 
loan of money at more than seven per cent. per an- 
num, and was therefore null and void; that it was of 
older date than the mortgage to A; that the junior 
mortgage contained upon its face notice of the mortgage 
to the bank; that the mortgage to the bank had been 
regularly foreclosed by rule nisi, notice and judgment 
of the Superior Court of the county of Putnam, where 
the land was situated, and ordered to be sold to satisfy 

it; that B was insolvent, and that unless A could set 

aside this illegal mortgage, he would lose his money. 

The bill prayed an injunction. ‘The defendant, on 
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the rule to show cause, denied there was equity in the 
bill, and insisted that if the complainant had any rem- 
edy, it was at law, under sections 3903 and 3892 of 
the Revised Code. The Judge refused the injunction, 
and the complainant excepted : 

Held, That there was no error in the judgment of the 
Court refusing the injunction. Admitting that the 
note, to secure which the mortgage to the bank was 
given, is null and void for usury, if the complainant 
has any remedy, it is only under sections 3903 and 
3892 of the Code, and as that remedy, if it applies to 
his case, is made ample and complete, equity has no 
jurisdiction. Gatewood vs. City Bank of Macon et al. 


2. It is a well settled rule of law that parties may, if 
they please, really and truly sell property for a consid- 
eration actually passing, aud at the same time secure 
the right to repurchase it at a future time for an agreed 
price, and if this be really the intent of the parties, the 
law will enforce it. It is also true that the difference 
between such a transaction and a mortgage is often a 
very nice one, and that the Courts will scrutinize the 
matter very closely to discover whether there was, in 
fact, anything more intended than to provide a security 
for money due or advanced at the time, and all the 
facts will be looked to in search of the truth of the 
case. The great cardinal rule for testing the intent 
seems to be whether or not the relation of debtor and 
creditor was intended to exist between the parties— 
whether the property was taken in satisfaction and 
discharge of the sum due or advanced; or whether, 
notwithstanding the words of the conveyance, the re- 
lation of debtor and creditor was still to exist, to-wit: 
the right of the one to demand, and the obligation of 
the other to pay. Under this rule, we think, from the 
bill and answers, that the transaction began in June, 
1871, by the complainant’s offer, and accepted and acted 
on by both in September, 1871, as evidenced by the com- 
plainant’s proposal, the defendants’ acceptance, and the 
deed, lease, bond and payments furnish, so far as appears 
from the face of the papers, or from any facts appearing 
at the hearing, taking the answers of thé defendants as 
evidence, was a contract of sale, lease and agreement to 
permit the complainant to rebuy, and not a loan of 
money, and scheme to evade the usury laws; at least, 

that under the uncontradicted answers of the defend- 


45 
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ants, it was error in the Judge to have considered the 
charges of the bill so far made out as to justify the 
injunction on that ground. What may be the truth 
of the case, as it may be made out at the trial before a 
jury, is not now the question. Spence eé al. vs. Stead- 


3. Where H. bought a stock of goods from A., executing 
a mortgage on the same to secure the purchase money, 
and subsequently formed a copartnership with S., the 
latter agreeing to furnish goods equal in value to those 
put in by H., and goods were purchased by the firm 
and added to the stock on hand to supply the place of 
sales made: 

Held, That the purchases made by the firm of S. & H. 
to supply the deficiency made by sales from the stock 
originally bought from Anderson, are not subject to 
the execution issuing upon the foreclosure of the afore- 
said mortgage. Anderson vs. Howard & Sims 

. Where a mortgage is executed upon a stock of goods, 
some of which are subsequently sold and others pur- 
chased to supply their place, the mortgage lien attaches 
to the purchases made, te the extent of the value of 
the stock originally mortgaged. Ibid. 


5. Where a grantee in a deed, executed in 1849, absolute 
on its face, but the grantor remaining in possession of 
the property, filed a bill in 1871 against the adminis- 
trator of the grantor, alleging that there was a parol 
trust attached to the contract under which ‘the deed 
was made, to-wit: that it was a transfer of the prop- 
erty in trust for the payment of a debt due the grantee 
and others by account, and the prayer of the bill was 
for a decree that the land should be sold and so appro- 
priated : 

Held, That under the allegations in the bill and the proof 
at the hearing, complainant was not entitled to any 
greater rights than a mortgagee would have where the 
mortgagor remained in possession, or than if the debt 
had been by a security under seal: and he is barred 
by the Act of March 16, 1869, in accordance with the 
decision made during the present term in the case of 
John George vs. James Gardner. Davidson, adm’r, 
vs. Lawrence, assignee 

. Where, after the levy of a mortgage fi. fa., the prop- 
erty subject thereto was, by consent of the mortgagor 
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and mortgagee, sold by auctioneers, and the proceeds 
paid into Court for distribution, the assignee of the 
mortgagor, proceedings in bankruptcy having been, 
previous to said sale, commenced against him, was en- 
titled to the fund. If the money in controversy had 
been raised by a judicial sale of the property of the 
bankrupt by the sheriff, on final process, in the enforce- 
ment of a lien of a prior date to the commencement of 
the proceedings in bankruptcy, there would have been 
no impropriety in the appropriation of the same to the 
satisfaction of the mortgage lien. Morris vs, David- 
SON, ASSIGNEE... 0006 pannenes 7 


7. The foreclosure of a mortgage is a suit, within the con- 
templation of the Act of March 16th, 1869; and if 
the instrument was executed before June Ist, 1865, 
and proceedings to foreclose were not instituted until 
after January Ist, 1870, they are barred by the pro- 
visions of said Act. George vs. Gardner. 


8. Where A approached B for the loan of money, offer- 
ing a mortgage upon property to secure the repayment, 
and B declined, but said that A could get the money 
if he would deed him the property, and A made an ab- 
solute deed, taking B’s bond to deliver back the deed 
on the payment by A of a sum which was just the 
amount of the money got by A with a certain amount 
per month rent, and the possession was not changed in 
fact, nor the deed recorded : 

Held, That whether the transaction was a sale with a 
right in the vendor to repurchase, or whether the whole 
was a ruse devised to evade the usury laws and to take 
a security for the loan of money, was a question of fact 
for the jury, and the jury having, under the evidence, 
decreed the cancellation of the deed on the payment of 
the amount due, the verdict ought, under the evidence 
in the record, to stand. Monroe vs. Foster....... eainhe 


9. Where H. is indebted to S., and to secure him for the 
debt due, and for a further advance of money made by 
him to H., H. and his wife, with the approval of the 
Ordinary, convey the homestead which had been set 
apart for the benefit of the family of H. to the cred- 
itor, and he, at the same time, takes the notes of the 
husband for the debt, and executes a bond to make 
titles to him for the same land, upon the payment of 
the notes : 
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Held, That the whole transaction constitutes nothing 
more than a mortgage, and the rights of the beneficia- 
ries of the homestead arising out of these facts can be 
set up by the husband in an action against him by the 
creditor to recover the land. Shaffer vs. Huff. ...... .- 589 

10. Where an affidavit of illegality was filed to a mort- 
gage execution on the ground that it had been paid, it 
was error to allow, upon the trial of the issue thus 
formed, a motion to be made to dismiss the levy and 
the execution on the ground that the mortgage was 
upon a growing crop, and, therefore, void. Monroe, 
Jr., vs. Castleberry..rcccceeee 


MUNICIPAL CORPORATIONS. 


. The principle that the owner of a building erected on 

the line of his lot, may, by lapse of time, acquire a 
prescriptive right to the lateral support of the adjacent 
soil, does not exist in this State, especially against a 
public or municipal corporation, Mitchell et al. vs. 
Mayor and Council of Rome......++ ovccee 


2. If the work of grading a street, such as digging be- 


low the foundation of a wall, or under a wall and un- 
derpinning the same, be done by the consent or direc- 
tion of one of the joint owners of such wall, neither 
of the owners can recover damages from the City 
Council by whose laborers the work was done, on ac- 
count of the falling of the wall being caused by such 
work, Ibid. 

3. Where it was a question at issue whether such con- 
sent or direction was thus given, it was error in the 
Court to charge the jury as follows: “ What they 
(the City Council) do, so far out of the line of their 
own business as to be evidently done in the execution 
of somebody else’s job, if such owner was present and 
knew what was going on and made no objection, will 
be presumed to be done by consent or direction of such 
property owner, if nothing appears to the contrary. 
But this presumption may be rebutted by any sufficient 
facts or circumstances, such as that the owner of the 
property protested against it,” ete. The jury had the 
exclusive right in this case to determine what presump- 
tion arose from the facts proven by the evidence. J bid. 


4, It is the duty of a municipal corporation, vested by 
law with authority over the streets, whilst dangerous 
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works, such as sewers, etc., are being constructed across 
a street, to have proper precautionary measures taken 
to prevent accidents to passengers during such con- 
struction, whether the same is being done by the cor- 
poration through its own servants, or by contract, or 
by sub-contractors under a primary contractor. Such 
duty, at least, in the cases of independent contractors 
or sub-contractors is not founded on the principle of 
respondeat superior, but is deducible from the authority 
in the corporation over the streets and the obligation 
flowing therefrom to protect the public against nuisances 
or dangerous obstructions in the highways of the city. 
Mayor “and Aldermen of Savannah vs. Waldner 

In an action by a plaintiff against a corporation for 
damages caused to his person and property on account 
of the default of defendant under the foregoing rule, 
it was error in the Court to charge the jury, “that in 
estimating the damages they could take into consider- 
ation the expenses to which plaintiff had been put in 
and about his said suit,” there being no proof of what 
such expense was, and such expenses are only recover- 
able “when the defendant has acted in bad faith, or 
has been stubbornly litigious, or has caused the plain- 
tiff unnecessary trouble and expense.” Ibid. 

6. By the original charter of the city of Savannah, the 
streets of the city could not be granted for any pur- 
pose, except by Act of the General Assembly ; it was 
not competent, therefore, for the Mayor and Aldermen 
to authorize the erection of a market house in St. Julian 
street, even temporarily, if it deprived any of the in- 
habitants of said street of the use and enjoyment there- 
of. M. and A. of Savannah vs. Wilson & Gibson... 


7. All acts of a municipal corporation beyond the scope 
of the powers granted to it are void. bid. 


NEW TRIAL. 


1. The evidence in this case is of such a character that 
this Court cannot say that the presiding Judge com- 
mitted an error in refusing a new trial. Kelly vs. The 
ED a sseinisigtrnnenbsion Srikscdilinadadamesenenpiiidghintameniuanes , 

2. Where the verdict of the jury did substantial pars 
and the Court below was satisfied with it, this Court 
will not disturb their finding. Shorter vs. Marshall... 


3. The verdict in this case is not so strongly and decid- 


. 476 
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edly against the weight of the evidence in reference 
to the value as to authorize it to be set aside, when the 
question was fully and distinctly submitted by the 
Court to the jury. Crawford et al., ea’rs, vs. Ward... 


4, The verdict in this case is not contrary to the evidence, 
except as to the amount of $150 00 per annum, found 
for the complainant against the defendant, for four 
years’ use of the land in controversy, the profits de- 
rived from such use not exceeding the just claim of 
defendant against complainant, and, therefore, if the 
complainant will write off this amount from his ver- 
dict the judgment should be affirmed, otherwise re- 
vermed. Gases 00, Cethoncccnccccssccccsensscoosos cages 


5, As the record doos not show the charge of the Court 
on the question of the statute of limitations, and as 
that depends on the fact whether the prior possessions 
to which defendant must tack his, were adverse or not, 
and whether his or those to which he must so tack 
were in succession, all of which was a matter for the 
jury, under the charge of the Court, we do not feel 
authorized to interfere with the verdict on the ground 
that it was contrary to law or against the evidence. 
Fhulecy ef al. 00. Clarke. ..0cecesecsicscsescscees acscssencscoses 

6. Where on a motion for new trial one of the grounds 
insisted on was, that one of the jury who tried the 
cause was asleep during a portion of the trial, and no 
affidavits were filed with the motion, but it was pro- 
posed to show by parol, at the hearing, that such was 
the fact, and the Court refused to hear the witnesses, 
and refused also the new trial : | 

Held, That the proof ought to be made as a part of the 
motion in writing, by affidavits attached, and that a 
new trial ought not, in any event, to be granted on 
such a ground unless it affirmatively appeared that the 
prisoner and his counsel did not know the juryman 
was asleep before the jury retired to find a verdict. 
Ceptenell 66: FG Die ssscctntcnionnstintsisassctdcinanon 


7. When the Judge of the Superior Court has granted a 
new trial, on the ground that the verdict is contrary to 
the evidence, this Court will not interfere to reverse his 
judgment, even though there be some evidence to sus- 
tain the verdict, it not appearing that the Judge has 
abused the discretion granted him by law in such cases. 
Johnson ve. MoComb, ex’ t......ccscoresoccssssecsceccecseess 120 


VoL. xLix. 45, 
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8. Though the statement of an obligee in a bond for 
titles, made to his assignee at the time of its transfer, 
to the effect that the purchase money was payable in 
Confederate currency, is not admissible as evidence 
against the obligor, yet if there be other testimony 
sufficient to authorize the jury to scale the claim under 
the Ordinance of 1865, and they do so scale it, this 
Court is not bound to grant a new trial, especially if 
substantial justice appears to have been done. Wil- 
liams et al., ex’rs, v8. Phipps. ....cececseccceses esoes 

9. This Court will presume that the Court below had 
good and sufficient grounds for the postponement of 
the hearing of the motion for the new trial as it did, 
in the absence of any showing to the contrary, and 
that the defendant’s counsel was not in default in not 
filing the brief of the evidence within the fifteen days 
after its approval and order to file it by the Court. 
Mayor and Council of Cuthbert vs. Brooks et al......++ 


10. This Court has no lawful power or authority to con- 
trol the discretion of the Superior Courts in the legit- 
imate exercise of their discretion in conducting the 
business before them, unless that discretion has been 
abused, or some law of the land violated. bid. 


11. Newly discovered evidence which is merely cumula- 
tive is no ground of new trial. Malone vs. The State. 

12. Evidence is cumulative when it goes to the fact prin- 
cipally controverted upon the trial, and respecting 
which the party asking for a new trial produced tes- 
timony. Ibid. 

13. Newly discovered evidence, which might have been 
obtained by the exercise of ordinary diligence before 
the trial, is no ground of new trial. Ibid. 

14. Where a motion for a new trial was made at the term 
of the Court at which*the verdict complained of was 
rendered, and was overruled, which decision was af- 
firmed by this Court, to authorize a second motion, 
such an extraordinary state of facts would be required 
as would probably produce a different result, if a new 
trial should be granted ; and such extraordinary state 
of facts must have been unknown to the defendant or 
his counsel, at the time of the first motion, and impos- 
sible to have been ascertained by the exercise of proper 
diligence for that purpose. Malone vs. Hopkins, Judge. 


15. There being no extraordinary facts set forth in the 
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seein aninsonetactsecipeeaetitiieti tans citar apiaiieaaelanineenimdintitinataia 
second motion for a new trial which would entitle the 
defendant to another hearing, the application for a 
mandamus to compel the Judge’s certificate to the bill 
of exceptions, is refused. Ibid. 

16, Although it may be necessary for the plaintiff to 
aver in his pleadings the fact that he is the survivor, 
as well as the facts as to the second sale, in order to be 
entitled to prove them as a matter of right, yet if the 
testimony be admitted without objection, and no mo- 
tion is made to withdraw it from the jury, he is enti- 
tled to the benefit of such testimony on a motion for 
a non-suit. ied, Jr., vs. Martin, adi’ a....00cceereeee 268 

17. There was no abuse of discretion by the Court below 
in granting the new trial in this case. Murphy et al. 
90, FEIT Bs oscscnse sevrssancnghrvbansonieneprenicanian venceiass we 

18. Where a new trial was granted on an agreed state of 
facts, which judgment was reversed in this Court, it is 
competent for the movant to amend his motion before 
the judgment of this Court is made the judgment of 
the Superior Court, by showing that the facts were 
agreed to under a mistake as to their truth. Daniel, 
Ot s, 00. Foe, GU Pacsinsssacnsscinsis -soniiornsinnseen GON 

9. When a judgment has been affirmed on a statement 
of facts contained in the bill of exceptions, a different 
question might arise, but in this case the judgment was 
reversed, and the whole case was open for further in- 
vestigation, and the truth may be shown. bid. 

20. The verdict in this case is sufficiently sustained by 
the evidence to justify the Court below in refusing a 
new trial on the ground that it was contrary to evi- 


dence. McAlister vs. The State ........0c00. pee 306 


21. The discretion of the Superior Court in granting a 
new trial upon the ground that the verdict is contrary 
to the evidence, will not be interfered with unless 
abused. _— ee et al., ex’rs, vs. Deupree et al., cav- 


22. W “sent the defendant, who was a surgeon and a phy- 
sician, was prevented from being in attendance upon 
the Court at the time of the trial of his case, by an 
urgent call upon him in his professional ca ,pacity, which 
it was his paramount duty to obey, and it was made to 
appear, by affidavit, that his evidence would have been 
material, ; ‘and that his counsel were deprived of his aid 
in the defense, this Court will not control the disere- 
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tion of the Court below in ordering a new trial. Pow- 
GIT 0. Wester eld... scccscvecsessccrescesessccssessoscsene 
23. An immaterial error is no ground of new trial. Huff 
CG CA cocnnscncccecteccsosncccnesccosencesccenssessbepscccese 
24. There being nothing in the record showing that the 
case was not “fairly submitted to the jury, and as the 
verdict was to be determined according to the credit 
they might give to the testimony of a witness who was 
a party to the suit, this Court will not interfere by set- 
ting aside the verdict, especially as it does not appear 
that the jury abused their right in the premises as to 
the credibility of the witness, under the circumstances 
exhibited in the record. Under the Act of December 
15th, 1866, juries have a larger discretion as to the 
credit they will give such witnesses, than in the case 
of witnesses who are not parties. Penny vs. Vincent.. 
25. Whilst this Court will be slow to interfere with the 
verdict of a jury in a libel case, on the ground that 
the damages are excessive, yet, in such cases, it will 
look closely into the rulings of the Court, and if there 
be errors which may have “influenced the jury in the 
amount of their verdict, a new trial will be granted. 
PEE 00. COs wicsetncccccssccssessianniornsasiesses 
26. The evidence being conflicting and the Judge trying 
the case having refused a new trial, this Court will not 


interfere, as there is sufficient evidence to support the 


verdict. Skinner et al. vs. Allen, Preer & Ilges.......+ 
27. The evidence being oniilinting, and inasmuch as the 
Court refused to allow the defendant to be recalled 
to prove a fact inadvertently omitted, the discretion of 
the Court below in granting a new trial will not be 
controlled. Weadford vs. Rhodes....csscecssseeceveceesees 
28. There was no abuse of the discretion of the Court in 
refusing to grant a new trial in this case. Zaylor vs. 
. The verdict in this case being strongly and decidedly 
~~ against the weight of the evidence, the discretion of 
the Court below in granting a new trial will not be 
controlled. Sams & Arthur vs. Tracy, Irwin & Co.. 
30. The evidence in this case as to the distance the ania 
ran on and by the track before he was killed, was not 
only conflicting, but was such, when connected with 
the other facts proven, as to make it a proper case 
for the jury to decide the question of negligence on the 


557 


561 


. 588 
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part of the railroad, and there being no misdirection 
by the Court to the jury, we cannot disturb the ver- 
dict. Atlantic and Gulf R. R. Co. vs. Burt..cccesseeee 


31. There being no error of law committed, the finding 
of the jury on the facts will not be interfered with. 
King ef al. 00. King 4 al..cccccseccsscecccces cocescesecees 


32. The verdict being manifestly against the charge of the 
Court as to the liability of one of the defendants, a new 
trial was properly granted as to him, bid. 


33. As special verdicts may be found upon the trial of 
equity causes, there was no error in overruling the 
motion for a new trial as to some of the defendants, 
and granting it as to others. bid. 


OFFICERS. 


1, The Supreme Court of this State having decided in 
Gormley vs. Taylor, 44 Georgia, 76, that the District 
Judges were legally appointed and in office, and said 
Judges having ‘continued to act for nearly one-half of 
their actual period of service after said decision was 
made, and the General Assembly, by an Act passed 
December 7th, 1871, by a majority of two-thirds of 
each branch thereof, repealed the Act organizing said 
Court, having recognized the legal existence and au- 
thority of said Court and Judges thereof, in enact- 
ing that “It shall be the duty of the clerk of the Dis- 
trict Court to transmit all cases now pending on the 
civil or criminal docket of said Court to the Superior 
Court, which said Court i is hereby vested with juris- 
diction over the same,” constitute sufficient authority 
to determine the question as to the right of said officers 
to compensation, and that they are entitled to compen- 
sation for services rendered as such. Holtzclaw vs. 
Russ, Ordinary ; Giles va. Same......sccssesccecsesevesees 


Under the provisions of the Constitution requiring an 
“equitable apportionment of the compensation of the 
District Judges and attorneys between the counties 
comprising their distr icts,” the tax required by the Act 
organizing said Court to “be levied in the several 
counties composing each Senatorial District * * * 
upon the taxable property returned therein as together, 
will raise an amount sufficient to pay the salaries,” ete., 
should be apportioned between said counties in pro- 





718 INDEX. 
portion to the amount of taxable property returned in 
said counties, respectively. bid. 

3. Interest on an unpaid salary of such officer cannot be 
enforced against the county out of which the same is 


to be collected. Ibid. 


4. Where the clerk and treasurer of the city of Cuthbert 
was elected for the year 1867, and gave bond for the 
faithful performance of his duties “for the present 
year,” but at the expiration of said year held over 
during the next until he was suspended, no successor 
having been appointed, it was not error in the Court 
to charge, upon the trial of an action brought on said 
bond, that said treasurer and his securities were liable 
for all moneys that came into his hands, as such treas- 
urer, until his successor was appointed. Mayor and 
Council of Cuthbert vs. Brooks et dl..ccccecececececerevers 179 

5. It was competent for the General Assembly, after the 
year 1868, to provide for the election and succession of 
the county officers of the State, as was done under the 
3d section of the Act of 1872, and an Ordinary elec- 
ted under the law and commissioned by-the Governor, 





will not be ejected upon the relation of one claiming 
to have been elected under the provisions of the 1346th 
section of the Code. Crisp, Sol. Gen. ex rel. vs. Brown, 


ORDINANCE OF 1865. See Scaling Ordinance. 
ORDINARY. See County Matters, 1, 2. 


PAROL EVIDENCE. 
See Evidence, 3, 6, 7, 8, 10, 14. 


PARTITION. 


1. When a bill was filed seeking the partition of a lot 
of land between tenants in common, and an account, 
the complainants claiming seven-eights and the de- 
fendants one-eighth, and fails to show whether the 
defendants were in possession of a greater portion of 
the land than their share, or whether said defendants 
were holding adversely to the complainants, or any- 
thing going to show a liability on the part of the de- 
fendants, as tenants in common, to account for the 
rents and profits of the land, a demurrer thereto was 
properly sustained. Lansdale et al. vs. Brown et al... 278 
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2. If the other allegations in the bill had been sufficient, 
the number of parties defendant might have been a 
good ground for equity jurisdiction to prevent a multi- 
plicity of suits. Ibid. 


PARTNERSHIP. 


. Where H. bought a stock of goods from A., execut- 
ing a mortgage on the same to secure the purchase 
money, and subsequently formed a copartnership with 
S., the latter agreeing to furnish goods equal in value 
to those put in by H., and goods were purchased by 
the firm and added to the stock on hand to supply the 
place of sales made: 

Held, That the purchases made by the firm of S. & 
H. to supply the deficiency made by sales from the 
stock originally bought from A., are not subject to 
the execution issuing upon the foreclosure of the afore- 
said mortgage. Anderson vs. Howard & Sims 
. If articles are purchased by a partner for the legiti- 
mate use and business of the firm, then both partners 
are liable for the payment therefor, notwithstand- 
ing the other partner may have notified the vendors 
of the articles not to extend credit to his associate on 
account of the partnership. Campbell & Jones vs. 
Bowen & Bird 417 

3. Suit having been brought against partners jointly, the 
verdict should have been rendered against both and 
not against one only. Ibid. 

4, The legal representative of a deceased partner may be 
sued in the same action with the survivor, on a firm 
contract. Garrard, ea’r, vs. Rawson.......ccseeeseee wees 434 

5. Where, after the dissolution of a firm, new notes are 
given by one of the partners in the firm name, the 
evidence should be clear and satisfactory of the notice 
of such dissolution to the creditor accepting such notes, 
to discharge the other partner. Ransom & Co. vs. 
RR i i sesantivcnssscamsantacrinniawncten sinilaaisdenadies 


6. Where a firm is sued on notes, and one of the firm 
pleads non est factum, the other making no defense, the 
evidence being conclusive that the notes were signed 
: him, a verdict for the defendant is contrary to law. 

bid. 
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PLEADINGS. 


1. A plea, although filed in 1866, to a suit on a contract, 
when the case was not tried until 1872, should have 
been sworn to before the trial, and a demurrer to the 
plea, on the ground that it was not sworn to, was 
properly sustained. Cherry vs. Rawson......... senecncen 


. If the obligor in the bond, after its execution, sell the 
land to a third person, giving such person a bond for 
titles, puts him in possession, and receives the whole 
of the purchase money, it is a breach of the first bond, 
and no demand for a deed is necessary before action is 
brought. Field, Jr., vs. Martin, adim’a......00.eceeeeeees 


. Although it may be necessary for the plaintiff to aver 
in his pleadings the fact that he is the survivor, as well 
as the facts as to the second sale, in order to be entitled 
to prove them as a matter of right, yet if the testimony 
be admitted without objection, and no motion is made 
to withdraw it from the jury, he is entitled to the ben- 
efit of such testimony on a motion for a non-suit. 
Ibid. 

. It is necessary in a plea of the statute of limitations 
by a bank when sued on its bills, to aver the facts 
which take them out of the ordinary rule, to-wit: 
that the statute does not apply to such contracts. Kim- 
bro vs. Bank of Fulton........scseceeeeves sinatnneneibiineins 419 


. When a defendant sets up by plea that the contract is 
void under the Constitution, because it was made for 
the purpose of aiding and encouraging “ the late rebel- 
lion,” it is necessary that the facts thould be stated in 
such plea, going to show how and in what way the 
contract was intended to give such aid and encourage- 
ment. bid. 

. When, amongst other defenses, such pleas have been 
filed, and stricken by the Court on demurrer, and such 
decision excepted to and exception certified and entered 
on the minutes, it is competent for the defendant to 
amend the pleas on a new trial, which has been granted 
to the plaintiff. Ibid. 

. If, in an action for a libel, the defendant pleaded jus- 
tification, and failed to make out his plea, the plea 
itself is a circumstance which the jury may, in fixing 
the amount of damages, consider as aggravating the 
tort, but the jury is not bound, in all cases, so to con- 
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sider it; on the contrary, if the defendant show strong 
grounds in support of the charge he has made, though 
he does not fully support his plea, the jury may, if it 
see fit, consider these grounds as mitigating circum- 
stances, and reduce the damages accordingly. Ran- 
sone vs. Christian .....+4. pnbeenanetnnananenthees .gennkegh wee 491 

8. In this State, as provided by section 3261, Code of 
1873, the defendant, in an action ea delicto, may plead, 
as a defense, any claims he may have against the plain- 
tiff, which arises ex delicto. Ibid. 

9. In an action against a railroad company on a contract 
instituted in a county other than the one where its 
chief office of business is located, the pleadings should 
show that the contract was either made or was to be 
performed in the county where such suit was brought. 


Corley & Dassett vs. Ga. R. R. & Banking Co 
POLLING JURY. See Jury, 4. 
PRACTICE IN THE SUPERIOR COURT. 


1, When an action of trover was called for trial, and the 
plaintiff’s attorney stated to the Court that a case be- 
fore it on the docket was ready for trial, both parties 
being ready, and asked that the older case be taken 
up, as it being early on the first day of the term, 
neither his client nor his witnesses were yet present ; 
that various witnesses, as appeared by the docket, had 
been subpeenaed, and that, as he was informed, they 
would prove certain facts which would fully sustain 
the suit, and the Court failing to find said older case 
on the docket, though it was in fact there, refuse to 
delay the case or continue it, (the docket showing two 
continuances already by the plaintiff) and dismissed 
the suit ; and afterwards, on the next day, the plaintiff 
moved to reinstate the case, stating that he was ready 
for trial; that he had been detained at home the pre- 
vious day until late by an unusual storm, which had 
blown down his fences, and he was compelled to put 
them up or lose his crop, and that as soon as he could 
do this he had hurried to town; was told by his 
attorney to get up his witnesses, as his case might be 
called at any time; that he had forthwith gone after 
one of them at his house in town, and during this, his 
temporary abseuce, his case was dismissed, that he had 
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now his witnesses present, who would prove certain 
facts making a full support of his action: 

Held, That the Court erred in refusing to reinstate the 
ease. Byce vs. Ross, adm’r...... sbbesncsgeeeenceocessnston 






2. Where, during the session of the Court, leave of ab- 
sence for the term is granted to an attorney, and in a 
short time afterwards, the attorney being present in 
Court, it was not error for the Judge, in order to pre- 
vent the continuance of a case in which such attorney 
was the leading counsel, to call the case for trial out of 
the regular order, unless it was made to appear that 
the attorney or his client was less prepared for trial on 
account of such leave of absence having been granted, 
or than they would be if the case were not called out 
of its order. White et al. vs. Haslett et al., ex’rs....+0. 











3. A Judge of the Superior Court cannot open Court 
and receive a verdict from the jury on the Sabbath 
day, and such a verdict so rendered is illegal and a 
nullity. Bass vs. Irvin.....cccceceres sascnetpadtandnesccense 






4. Where a verdict has been so rendered and entered by 
the jury, through mistake on the wrong writ, on the 
hearing of a motion at a subsequent term of the 
Court to transfer the verdict to the proper declaration 
and to enter judgment nune pro tune, and it appears 
from the verdict or by the admission of the party, that 
it was rendered on the Sabbath day, it is proper for the 
Court to consider that question, if made in the answer 
to the motion. bid. 


5. Where a case was submitted to the jury upon the 
agreement of counsel, that should they make a verdict 
before Court convened on the next morning, the fore- 
man might take the papers and the jury disperse; 
which course was pursued, but upon the assembling of 
the jury on the succeeding day, the foreman stated to 
the Court that, on the previous evening, the jury had 
agreed upon a verdict, but that he, after they had dis- 
persed, had become satisfied that there was an error 
in it, and asked that the jury be remanded to their 
room that the error might be corrected, it was error in 
the Court, after asking them in a body if any one had 
tampered with them or attempted to influence their 
opinions in any way in the matter, to which none of 
them made any reply, except that two of them stated 

- that the sheriff and another person had asked them if 
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they had agreed upon a verdict, to accede to the request 
of the foreman. Cothran, adm’r, et al., vs. Donaldson. 
. If the verdict was merely imperfect and informal, but 
the intention of the jury was clearly expressed, then 
the Court should have had the verdict put in proper 
form in accordance with that intention. If however, 
the verdict was so defective as to be void, under the 
law, then the Court should have set it aside and de- 
clared a mistrial. Ibid. 


PRACTICE IN THE SUPREME COURT. 


. Where a criminal case was tried before the County 
Court of Dougherty county, and the defendant, upon 
conviction, attempted to carry the same before the Su- 
perior Court by writ of certiorari, but the Judge re- 
fused to sanction the petition, which refusal is assigned 
as error, the Solicitor General of the Albany Circuit 
is entitled to represent the case in this Court. Patillo 
06. Fe BR ccccsessecssscesnssents ostsnsssAesentosse ‘ 
2. This Court can only consider such evidence as was of- 
fered by the parties in the Court below and the legal 
etfect of the same. Simmons vs. Shaffer.......0+.eeee oe 
. When a reversal of a judgment is asked on account of 
an error alleged to be committed by the Court on a 
question of fraud, which, it is claimed in the argument 
before this Court, was made and argued on the trial of 
the case, it should be distinctly made to appear in the 
record what that error was. If it be on the ground of 
error in the charge of the Court on the matter of fraud, 
the bill of exceptions should show the charge, and as 
it does not appear what the charge was on that point, 
the presumption is that it was correct. Foster vs. Hig- 
SI cn vncirictercenessennsinsaveinesean sesreseenececases ° 
4. Where, by agreement, an order was passed allowing 
either party to except to a decision to be rendered at 
Chambers within ten days, and the bill of exceptions 
was not certified within the time specified, but within 
thirty days, these facts constitute no ground to dismiss 
the writ of error, as the consent order did not deprive 
this Court of jurisdiction, whatever effect it may have 
as between the parties. White et al. vs. Haslett et al., 
SVE. MB « cesseceee soscsenes cineMipcconglip Dab cnsge Tl ee 
5. Where a new trial was granted on an agreed state of 
facts, which judgment was reversed in this Court, it is 
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competent for the movant to amend his motion before 

the judgment of this Court is made the judgment of 

the Superior Court, by showing that the facts were 
agreed to under a mistake as to their truth. Daniel, 
adm’x, vs. Foster, adm’r...... Riessiinkiesien ccccstneetamse GUS 


6. When a judgment has ‘van affirmed on a slatontell of 
facts contained in the bill of exceptions, a different 
question might arise, but in this case the judgment 
was reversed, and the whole case was open for further 
investigation, and the truth may be shown. bid. 

7. Though the documentary evidence, the exclusion of 
which was excepted to, may be not embraced in the 
bill of exceptions, no motion for a new trial having 
been made, the writ of error will not be dismissed, but 
the plaintiff will be heard on exceptions to the parol 
evidence. Cutts vs. Johnson.......+..++. sin, eonmenes occecoe OOO 


8. Where the case stated in the body of the bill of ex- 
ceptions is different from that stated in the certificate 
of the clerk thereto, and in the record, the error in the 
bill of exceptions is amendable so as to conform to the 
record. Wooten et al. vs. Archer.........sccccoccccceserece 388 
9. This Court cannot consider a question not made in the 
record before it, and the fact that the clerk of the Su- 
perior Court has sent up with the transcript a portion 
of the record of another case, does not make that case 
a part of the record of this case. Lee vs. Armstrong.. 609 




















PRESCRIPTION. 


1. The principle that the owner of a building erected on 
the line of his lot, may, by lapse of time, acquire a 
prescriptive right to the lateral support of the adjacent 
soil, does not exist in this State, especially against a 
public or municipal corporation. Mitchell et al. vs. 
Mayor and Council of Rome.....s.cccececceeseceserececeeee 19 


2. To perfect a prescriptive title, the defendants and those 
under whom they claimed, must have been in posses- 
sion of the land as their own, under color of written 
evidence of title and claim of right, for seven years 
next before the commencement of the plaintiff’s action. 

Turner et al. vs. Tyson et dlawr.ccrccccececsccceccseesecseee 165 


PRESUMPTION. 


1, Where it was a question at issue whether such consent 
\or direction was thus given, it was error in the Court 
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to charge the jury as follows: “What they (the City 
Council) do, so far out of the line of their own busi- 
ness as to be evidently done in the execution of some- 
body else’s job, if such owner was present and knew 
what was going on and made no objection, will be pre- 
sumed to be done by consent or direction of such prop- 
erty owner, if nothing appears to the contrary. But 
this presumption may be rebutted by any sufficient 
facts or circumstances, such as that the owner of the 
property protested against it,” etc. The jury had the 
exclusive right in this case to determine what presump- 
tion arose from the facts proven by the evidence. 
Mitchell et al. vs. Mayor and Council of Rome........+++ 

. The legal presumption, from the absence of a judg- 
ment on the second verdict, is that it was arrested, or 
new a trial granted, or some other valid legal reason 
existed why none was rendered. Simmons vs. Shaffer. 


. Where damage has ensued by the running of cars, the 
presumption of negligence is against the railroad com- 
pany. Georgia Railroad and Banking Company vs. 


Monroe Terre rr Me rrr rr rr errrrrrrrrrererr ey errr re ses eee 


Although plaintitf’s name may be on the back of the 
note sued on, he may recover against the maker, as 
the law will presume, in the absence of proof to ‘the 
contrary, that an indorsement by him was never com- 
pleted by delivery, or if he had delivered it so indorsed, 
that he had taken it up, and was again the legal holder 
or indorser. Leitner vs. Miller ....0.c00c0.ccceesoscceeeese 





PRINCIPAL AND AGENT. 


An agent of a factor is not liable to a third person for 
failing to transmit his orders to the principal of the 
agent : as to the sale of cotton consigned by such third 
person to the factor. Reid vs. Humber.........se00e0008 207 


. Where a bill was filed against an insurance company 
to make them liable for certain cotton lost by the sink- 
ing of a steamboat, on the ground that their agent had 
fraudulently misled the owners, so as to induce them 
to believe that the cotton was insured by the company 
and the evidence showed that the agent, for whose act 
the company was sought to be charged, was the agent 
of several other insurance companies engaged in the 
same business at the same place, and there was nothing 
-in the proof to show for which of the companies the 
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agent was acting at the time he did the acts from which 
the fraud was sought to be inferred: 

Held, That a verdict against the company was illegal, 
and without evidence to support it, and it was error in 
the Court to refuse a new trial. Underwriters’ Agency 
CE, RMITOOR, GONE orccccccccconsonccesencccecasecsc istics 


PRINCIPAL AND SURETY. 


1. Where a plaintiff, fn 1869, sued two joint and several 
makers of a promissory note, executed in 1863, due 
one day after date thereof, and after the Ist day of Jan- 

uary 1870, dismissed the action against one of the de- 
fendants and obtained a judgment against the other, 
there being no plea filed by the latter, such dismissal 
was not a discharge of the defendant against whom the 
judgment was rendered. If the party against whom 
judgment was obtained was a surety and the other wis 
principal, the rule would be different. McCarter vs. 
BT BE Di eccccanarercienge sansvntnrens tecunanecsebscesenncs 

2. On the hearing of a bill filed by such defendant, pray- 
ing an injunction against the judgment and execution 
issued thereon, one of the issues being whether the 


defendant, against whom the judgment was obtained, 
was the security of the party who was dismissed from 
the suit, the note not showing that fact, parol testimony 
is admissible to show what was the understanding and 
agreement of the parties to the note on that point, at 
the time of its execution. Ibid. 


RAILROADS. 


1. WARNER, Chief Justice. Where the widow brings 
suit in this State for damages resulting from the kill- 
ing of her husband in the ‘State of Alabama, through 
the negligence of a railroad company, the Court will 
be governed by the laws of this State as to the mode 
of procedure in ascertaining the rights of the parties, 
but as so what are their rights, must be determined by 
the laws of Alabama, where the act complained of was 
done. Selma, Rome and Dalton R. R. Co. vs. Lacey. 

2. In a suit by a widow, in this State, against a railroad 
company for the killing of her husband in the State of 
Alabama, the declaration cannot be amended after the 
lapse of one year from the alleged killing, for the reason 
that the statute law of Alabama limits the right to re- 


106 
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cover damages therefor to one year from the time of 
the death, and gives the right of action to the personal 
representative of the deceased. Ibid. 

3. McCay AnD TrIPPE, Judges. Where, by the law 
of Alabama, the personal representative of a party who 
is killed by the wrongful act or negligence of another, 
is entitled to an action for damages therefor, no other 
person but such personal representative can bring such 
action in the Courts of this State, when the killing oc- 
curred within the State of Alabama. The widow of 
the party killed cannot, in her own name as such widow, 
maintain such action, Ibid. 

4, Where a railroad company permits other companies or 
persons to exercise the franchise of runnnig cars drawn 
by steam over its road, the company owning the road, 
and to which the law ‘has entrusted the franchise, is 
liable for any injury done, as though the company 
owning the road were itself running the cars. Macon 
and Augusta R. R. Co. vs. Mayes...cccccsccssesceeeecceees 

5, All railroad companies are liable to be sued in any 
county in which the cause of action originated, by any 
one whose person or property has been injured by such 
railroad company, for the purpose of recovering dama- 
ges for such injury, without any special notice and claim 
for damages therefor, as a condition precedent to his 
right to recover for ‘such injury. om Railroad 
and Banking Company vs. Monroe...cccccecceccserecescees 

6. Where damage has ensued by the running of cars, 
the presumption of negligence is against the railroad 
company. bid. 

7. In an action against a railroad company on a contract 
instituted in a ‘county other than the one where its 
chief office of business is located, the pleadings should 
show that the contract was either made or was to be 
performed in the county where such suit was brought. 


Corley & Dassett vs. Georgia R. R. and Banking Co... 626 
RECEIVER. See Injunction, 4, 16. 


RECOMMENDATION TO MERCY. 
See Criminal Law, 22, 23. 


REGISTRY. See Deed, 3. 
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RELIEF ACT OF 1868. 


1. The tender of Confederate money in payment of two 
notes, one made in March, 1861, and the other in Jan- 
uary, 1862, did not create such an equity as would 
authorize a jury to reduce a judgment for the full 
amount, under the provisions of the Relief Act of 
1868. Alexander et al., ex’rs, vs. Maltbie et al., ex’rs.. 307 


. Though the notes upon which said judgment was 
based may have been given for Georgia Railroad bank 
bills, yet a tender of Confederate money sufficient to 
purchase such bills will not create such an equity. 
Ibid. 


3. The aid or comfort given by the plaintiff in the judg- 
ment to the Confederate government, or to its soldiers, 
such as the payment of taxes, the furnishing of slaves 
to work on fortifications, the speaking in favor of the 
government, or the war, the furnishing of provisions 
to the government and its soldiers and their families, 
although voluntarily done, was not sufficient to entitle 
the movant to have the judgment reduced under the 
Relief Act of 1868, as such acts did not sufficiently 


connect the plaintiff with the losses sustained by the 
movant. Graves vs. Wingfield, ex’r 


RELIEF ACT OF 1870. 


1. Where the evidence showed that the note sued on was 
turned over to the plaintiff, as guardian for the children 
of Hickey, and that they were all of age except the 
youngest, it was lawful for the plaintiffs to have a 
judgment against the defendants without proof of the 
payment of taxes. Helms et al. vs. Whigham....... eos 


2. A verdict of a jury, finding that the taxes on a debt 
contracted before June Ist, 1865, had not been paid, 
is on an immaterial issue, and under the decision of 
the Supreme Court of the United States, in the case 
of Walker vs. Whitehead, it was error in the Court 
below to dismiss plaintiff’s action for the non-payment 
of taxes under the Act of October 13th, 1870. Mitch- 
ell vs. Cothrans & Elliott.....c.ccseceee seoeeee soesennnwnseny 


3. The Relief Act of October 13th, 1870, making the 
payment of taxes upon debts contracted prior to June 
1st, 1865, a condition precedent to a recovery thereon, 
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is unconstitutional. Gardner, trustee, vs. Jeter, adm’r; 
Oe, DE .. sicccaakaiabicemdaaibabeitinns ppceehanniinn 


Kimbro vs. Bank of Fulton 


4, Where an execution has been levied upon the property 
of the defendant, it was error in the Court to dismiss 
the levy on the ground that no affidavit had been filed 
as to the payment of taxes as required by the Relief 
Act of October 13th, 1870. Griffith, for use, vs. Shipp. 231 


5, A defendant in execution who lodged with the levying 
sheriff, on the 15th of September, 1871, an affidavit 
that the legal taxes on the debt had not been paid, 
which affidavit was made for the purpose of arresting 
the sale, and did arrest the sale, and was prosecuted 
by the defendant to a trial as affidavits of illegality are 
tried, was liable, on the trial thereof, to the penalties 
provided by law for the filing of affidavits of illegal- 
ity for delay only, provided the jury believed it was 
interposed for that purpose. White et ‘al. vs. Haslett 
Ob Ol, C78 cscsresecesecses poksebe dlenheneeeenenienlmanineinnen 


6. On the trial of such case, the only legal issue which, 
under any valid law, could have been before the jury, 
was whether such affidavit was filed for delay only; 
and plaintiffs having attached to the execution an affi- 
davit of the payment of taxes before the defendant 
filed his affidavit and proved the same on the trial, and 
the defendant offered no evidence, “ We, the jury, find 
for the plaintiffs ten per cent. damages,” was a legal 
verdict, and one that covered the whole issue. Ibid. 


REMOVAL OF CASES. 
See United States Courts, 1, 3. 


RULE AGAINST OFFICER. 
See Sheriff, 1, 2, 3, 4, 6, 7, 9, 10. 


SABBATH. 


1, A Judge of the Superior Court cannot open Court 
and receive a verdict from the jury on the Sabbath day, 
and such a verdict so rendered is illegal and a nullity. 
Bass vs. [rvin.....00 + sett pic dehatedetunngntatecssaneesnotbhen aa 


2, Where a verdict has been so rendered and entered by 
the jury, through mistake, on the wrong writ, on the 
VoL. xLix. 46, 
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hearing of a motion at a subsequent term of the Court 
to transfer the verdict to the proper declaration and to 
enter judgment nune pro tune, and it appears from the 
verdict, or by the admission of the party, that it was 
rendered on the Sabbath day, it is proper for the Court 
to consider that question, if made in the answer to the 
motion. Ibid. 


SALE. 


. Ina parol contract by an agent for the purchase of 
ninety-two bales of cotton then packed and pointed 
out, at a stated price per pound, estimating the bales 
at five hundred pounds each, subject to correction, on 
weighing, it being also verbally agreed that the seller 
should haul the cotton to a certain place for the buyer; 
that if it was burned it should be the loss of the buyer; 
that the agent need not pay the money, but hold it for 
the buyer to check on as he might want it, and no act 
was done by either party as to the payment or delivery, 
and the seller afterwards refused to deliver the cotton, 
and the agent returned the money to his principal : 

Held, That this did not make a case of actual receipt by 
the buyer, or of payment, as required by the seven- 
teenth section of the statute of frauds, so as to render 
the seller liable in an action of trover for the cotton. 
No merely verbal stipulations in the contract, and as 
part of the contract, are sufficient to take it out of the 
statute. Bowers vs. Anderson, administrator 

. The vendor of a fertilizer is presumed to warrant that 
the article sold is reasonably fit for the purpose inten- 
ded. Nor is such fitness conclusively established by 
proof that the manufacturers, whose brand is on the 
particular article sold, do make an article containing 
fertilizing ingredients. Whether the thing sold be rea- 
sonably fit for the purpose, is a question of fact, to be 
determined, as other facts, by competent evidence, the 
composition of the article being one fact bearing upon 
the question, but not the only one. If, when properly 
used, it ordinarily fails to produce a good effect, it can- 
not be considered as reasonably fit, even though it may 
be shown that fertilizing ingredients are used by the 
manufacturers. Sims & Company vs. Howells .- 620 


SALE—JUDICIAL. See Judicial Sale. 
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SCALING ORDINANCE. 


1. Though the statement of an obligee in a bond for ti- 
tles, made to his assignee at the time of its transfer, to 
the effect that the purchase money was payable in Con- 
federate currency, is not admissible as evidence against 
the obligor, yet if there be other testimony sufficient to 
authorize the jury to scale the claim under the Ordi- 
nance of 1865, and they do so scale it, this Court is 
not bound to grant a new trial, especially if substan- 
tial justice appears to have been done. Walliams et al., 
executors, v8. Phipps... osencees shioesednnnen srccseovencse 


2. Where a plea was filed to a note executed in October, 
1861, and due January Ist, 1863, setting up what the 
consideration of the note was, its value at the time of 
purchase, and since, and that it was worth less than the 
amount specified in the note, and claimed that it should 
be scaled under the the Ordinance of 1865: 

Held, That the defendant should have been allowed to 
go to the jury on the plea, and to have proven what 
equities he was entitled to under said ordinance. Cher- 
ry vs. Rawson ; 

3. Where a Confederate contract was the subject of inves- 
tigation before the jury, it was error in the Court to 
refuse to allow the plaintiff to prove the price of corn 
and other articles at the date of such contract, as would 
have tended to have shown the value and purchasing 
power of Confederate money at that time, so as to have 
enabled the jury to adjust the rights of the parties, un- 
der the provisions of the Ordinance of 1865, on prin- 
ciples of equity. Johnson vs. Gray, executor.....+.. -. 423 


4, When the maker of a note, dated in 1863, pleads, that 
the same was payable in Confederate currency, and the 
only evidence on the trial is the date of the note, and 
that the consideration expressed therein was cotton in 
the gin-house of the payee, and his growing crop of 
cotton, the defendant being a competent witness, al- 
though the payee is dead, his evidence is the best evi- 
dence which exists of the fact sought to be proved, 
and should be produced. Hudson, administrator, for 
Use, VS. SPeEnce....reeees ecccsccscecovccessscescccsce 4E0 


SCHOOLS. See Corporations, 9, 10, 11, 12, 13. 
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SERVICE. 


1. According to the provisions of the 3264th section of 
the Code, in order to traverse the entry of service by 
the sheriff, the defendant should show that he had 
done so at ‘the first term after notice of such entry is 
had by him, or should show that he had no notice of 
the pendancy of the suit against him prior to the ren- 
dition of the judgment. Griffith, for use, vs. Shipp... 


2. An affidavit of illegality to an execution having been 
filed on the ground of want of service, it was incum- 
bent on the defendant to have produced the record of 
the suit and to have supported the allegations in his 
affidavit by evidence, the presumption of the law be- 
ing in favor of the validity of the judgment. Brown 


3. Sn affidavit of illegality to an execution from Whit- 
field Superior Court, in which the defendant alleged 
that he was never served with any process and copy of 
the declaration in the suit upon which said judgment 
was rendered ; that he was, at the time said action was 


commenced and up to the date of the judgment, a res- 
ident of the county of Randolph and not of the county 
of Whitfield, was properly dismissed on demurrer, as 
it failed to disclose that he had not acknowledged ser- 
vice of the declaration and process, and that he had 
not appeared and pleaded to the merits. Cobb vs. Pit- 


MAN ccccceveocecccesse eee errr e eee eee eee eee eeeeteeeeeeeReeeeeeee 


SET-OFF. 


1, A legatee or the purchaser of a distributive share in 
an estate may, in equity, set off the same against a 
judgment in favor of the executor against suc i" legatee 
or owner of such share, where no special reason exists 
for the collection of the judgment by the executor. 
Dorsey va. Simmons ef Al...ccccecseccscccsscccsccsescccecees 


2. One of the shares in the estate proposed to be set off 
or allowed against the judgments, belongs to complain- 
ant by survivorship, and she is not affected by a pre- 
vious bill filed by her husband (now deceased) for the 
same purpose as this, and dismissed by him. And 
though the judgments sought to be enjoined were ob- | 
tained against her husband, yet as they are levied on 
property belonging to complainant and would, if col- 
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a saaccipsiniehtnoniinsndigciitiasin 
lected, be assets to which her legacy would attach, she 
has not lost her right to be heard. bid. 


SHERIFF. 


1. Where a sheriff levies a mortgage execution upon the 
land of the defendant, but before the sale was notified 
that the defendant’s wife had had a homestead set apart 
in the same, and an appeal had been taken to the Su- 
perior Court, the sheriff does not render himself liable 
to rule by postponing the sale until the plaintiff could 
obtain an order of Court directing him to sell the land 
if it was his duty to do so. Van Horn vs. Bradford. 


2. When a sheriff, shortly after the passage of the Act 
of 1868, known as the Relief Law, received the affi- 
davit of a defendant according to the provisions of 
said Act, and received the papers as directed by the 
Act, and in 1872 the proceedings by the defendant, 
under said Relief Act, were dismissed on motion of the 
plaintiff: 

Held, That it was not error in the Judge of the Superior 
Court to refuse to hold the sheriff in contempt and 
liable for punishment for his obedience to said law. 
Franklin vs. Sivith....00..00 wscvesees are 


3. Even if the Act of 1868, known as the Relief Law, 
be unconstitutional, it is no contempt of the ordinary 
process of execution to obey it, if in good faith the 
sheriff so did. Ibid. 


4. Where a rule absolute is rendered against a sheriff for 
his failure to make the money on an execution placed 
in his hands for collection, the defendants in execution 
cannot except to the judgment of the Court. Should 
the sheriff fail to except, and thereafter attempt to:en- 
force the execution against the defendants for his in- 
demnity, they will then have the opportunity to protect 
themselves. White et al. vs. Haslett et al., ex’rs.....0.. 


. The sheriff, under a writ of possession based upon a 
judgment rendered in an action of ejectment, has no 
authority to receive an affidavit from a person not a 
party to said suit, to the effect that she did not hold 
possession of the land as tenant under the plaintiff or 
defendant in ejectment, “or any one else.” Powell et 
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6. Where a portion of an execution from the Superior 
Court was voluntarily paid to the sheriff by the de- 
fendant, but before the next term of the Court, execu- 
tions of older date from a Justice Court were placed 
in his hands to claim the money, and upon a rule, the 
fund in the sheriff’s hands was applied to the oldest 
execution, it was error in the Court to make the rule 
absolute for the full amount of the Superior Court fi. 
fa. It should have been made absolute only for the 
uncollected balance. Carter vs. Cardwell & Co.; Sheats, 
ex’r, et al., vs. Same 


. The refusal of a rule absolute against the sheriff for 
the balance due on the Justice Court fi. fas., they hav- 
ing been placed in his hands before levy, and when 
there was no mandate from the Court to him to make 
the money on them, but for the purpose of claiming 
what money might be realized on the Superior Court 
execution, was not error. Ibid. 


. It was error in the Court to charge “that upon the 
failure of the purchaser at sheriff’s sale to comply with 
the terms of the sale, the sheriff might lawfully put 
up and sell the property at a subsequent sale day, with- 
out readvertising the property, and that, in the mean- 
time, he had the right to sell and convey the property 
to any person who ‘would come forward and take the 
bid off the delinquent bidder’s hands, and pay the 
money, particularly if it was acquiesced in by the de- 
linquent bidder.” Williams vs. Barlow 530 


. A rule nisi against a sheriff is not demurrable for 
uncertainty which sets forth at its head the name of 
the plaintiff and defendant in fi. fa., the amount of 
the principal and interest at the date of the judgment, 
the Court to which the fi. fa. is returnable, and which 
alleges that the sheriff has had the fi. fa. long enough 
to have made the money. Lee vs. Armstrong 

10. Two fi. fas. may be included in one rule nisi against 
the sheriff, and if one of them be not fully described, 
a general demurrer does not lie to the rule. Ibid. 


SLANDER. See Libel. 


SOLICITOR GENERAL. 
See Practice in Supreme Court, 1. 
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STATUTE OF FRAUDS. 
See Frauds—Statute of. 


STATUTE OF LIMITATIONS. 
See Limitations—Statute of. 


STATUTES—CONSTRUCTION OF. 
See Laws. 


STREETS. 
See Municipal Corporations, 2, 3, 4, 5, 6. 


SUPERSEDEAS. See Bill of Exceptions, 1. 


TAXES. 


1. Under the provisions of the Constitution requiring an 
“equitable apportionment of the compensation of the 


District Judges and attorneys between the counties com- 
prising their districts,” the tax required by the Act 
organizing said Court to “be levied in the several 
counties composing each Senatorial District * * * 
upon the taxable property returned therein, as together, 
will raise an amount sufficient to pay the salaries,” ete., 
should be apportioned between said counties in pro- 
portion to the amount of taxable property returned in 
said counties respectively. Hottzclaw vs. Russ, Ordi- 
nary; Giles vs. Same 

2. The Act, approved 20th February, 1873, imposing a 
special tax on wholesale dealers in malt liquors, is 
not in violation of the 27th section of Article I. of 
the Constitution of the State, which says “taxation on 
property shall be ad valorem only, and uniform on all 
species of property taxed.” Bohler vs. Schneider et al. 


3. Such a tax is a tax on a business, occupation, or call- 
ing, as decided in Burch vs. Mayor and Aldermen of 
Savannah, 42 Georgia 596, and hence is not a tax on 
the sale of liquors, which, by the 3d section of Article 
VI. of the Constitution, may be assessed for educa- 
tional purposes. Ibid 


195 
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4. A tax ley ied on such wholesale dealers is not void for 
uncertainty, on the ground that the law nowhere de- 
fines what constitutes a wholesale dealer. That is a fact 
that can be determined like all other facts, as, for in- 
stance, whether the party taxed as a practicing attorney 
or assessed as the owner of certain property, is such 
attorney or owner. It may be ascertained in cases like 
this, under the provisions of section four of the Code, 
from experts in such business, and other proper evi- 
dence. The question whether the person so taxed is 
a wholesale dealer, cannot be raised on a bill to enjoin 
a tax collector from collecting a tax so assessed. J bid. 


. The board of education created by Act of 13th of Feb- 
ruary, 1874, has no authority of law to require the 
Mayor and City Council of Americus to levy and 
collect a tax as provided by said Act. Nor can said 
Mayor and Council levy and collect a tax as a public 
school fund, except by authority of the 18th section of 
the Act of 22d of February, 1873, which tax, if col- 
lected, may, by virtue of said section, be used at the 
discretion of the Mayor and City Council for the pur- 
pose fur which it was levied. Board of Education, 
ete., vs. Barlow et Al..cececsereceeres poeaennbnsinienenned véaben 232 


. The 18th section of the Act of February 22d, 1873, 
entitled “ An Act to amend and revise the several Acts 
granting corporate authority to the city of Americus, 
and to establish and consolidate the same, and for 
other purposes therein named,” is consistent with the 
third section of the Act of February 13th, 1873, en- 
titled “ An Act to establish a permanent board of edu- 
cation for the city of Americus, and to incorporate the 
same, and for other purposes,” in so far as the latter 
Act provides for levying a tax, and to that extent said 
third section is repealed. bid. 





TORTS. See Libel. 


TRUSTS. 


. When, on the trial of a claim case, it appears that the 
defendant, after the date of the judgment, had conveyed 
the land to the claimant, and Jackson was introduced 
to prove that some years previous to the date of the 
judgment he had bought the land from defendant and 
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paid the consideration money, but had taken no deed 
or other writing, and that the deed made to the claim- 
ant by defendant was made at his (the witness’) re- 
quest ; that he had sold the land to the claimant and 
received the consideration, and the defendant had, at 
his request, made the deed to the claimant, in pursu- 
ance of the purchase and payment several ycars be- 
fore the judgment: 

Held, That the testimony was not illegal under the rule 
that express trusts must be in writing. Johnson vs. 
BOM, OF orncevsvcscrerercnccte 


2. Where a grantee in a deed, executed in 1849, absolute 
on its face, but the grantor remaining in possession of 
the property, filed a bill in 1871 against the adminis- 
trator of the grantor, alleging that there was a parol 
trust attached to the contract under which the deed 
was made, to-wit: that it was a transfer of the property 
in trust for the payment of a debt due the grantee and 
others by account, and the prayer of the bill was for a 
decree that the land should be sold and so appropria- 
ted : 

Held, That under the allegations in the bill and the proof 
at the hearing, complainant was not entitled to any 
greater rights than a mortgagee would have where the 
mortgagor remained in possession, or than if the debt 
had been by a security under seal; and he is barred 
by the Act of March 16, 1869, in accordance with the 
decision made during the present term in the case of 
John George vs. James Gardner. Davidson, adminis- 
trator, vs. Lawrence, assignee.....+. snscndiecnonien 


3. A trust deed gave power to the trustees to mortgage 
or sell land to pay adebt of the grantor, and to raise 
a specified amount to be paid to the grantor, or to C. 
M.,, as either might order. The income from the bal- 
ance of the trust property was to be paid to the gran- 
tor, or to said C. M. The corpus was to be conveyed 
by the trustees to such persons as the grantor might, 
during life or by will, appoint. If the grantor died 
intestate, then to hold for C. M. and her children then 
living, free from the debts or control of the husband 
of C. M. The grantor died intestate, and without 
executing the power of appointment. C. M. and her 
four children survived: 
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Held, That at the death of the grantor the children of 
C. M. took a present interest in four-fifths of the 
property, the trust as to which interest was determined, 
and the legal estate therein vested in the children. 
In such a case, a Judge of the Superior Court did not 
have power, on the resignation of the trustees, after 
the death of the grantor, to appoint a successor in the 
trust for the children, and on a bill filed by the pro- 
chein ami of the mother and children, in their name 
and by her consent, to grant an order in Chambers, 
authorizing the trustees to mortgage the whole estate, 
either to pay a debt or to raise money to educate the 
children. Milledge vs. Bryan 


. Where an action was instituted in the name of a plain- 
tiff who was adjudicated a bankrupt pending the suit, 
and the trustee selected by the creditors, with knowl- 
edge of such suit, did not have himself made a party, 
but consented that the suit proceed in the name of the 
original plaintiff, and no exception was made to the 
Court’s allowing the case so to proceed, but the de- 
fendant excepted to the refusal of the Court to charge 
the jury that if they gave a verdict for the plaintiff, 
they should find for him for the use of the trustee: 

Held, That it was not error in the Court to refuse so to 
charge. Southern Ex. Co. vs. Cannon,......+. Rear ereuer 415 


5. The right of the trustee, if he has any, to the money 
when paid, or of the defendants, to be protected in 
paying it to the proper party, may be secured by 
proper steps being taken for that purpose. ~ Ibid. 


UNITED STATES COURTS. 


. A non-resident plaintiff may, by complying with the 
provisions of the Act of Congress of March 2d, 1867, 
remove his case from a State tribunal to the next term 
of the Circuit Court of the United States to be held 
in the district in which said suit is pending, and this 
motion may be made at a term of the Court prior to 
that to which said suit is returnable. Board of Commis- 
stoners, etc., v8. Hurd..........0000 proreee diiinncaainily nile -- 462 


. A county being suable by law in the State tribunals, 
is, though a portion of the State, subject to suit in the 
United States Courts. Ibid. 


3. Suits may properly be removed from a State Court 
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into the Circuit Court of the United States, where the 
jurisdiction of the Circuit Court, if the suit had been 
originally commenced there, could not have been sus- 
tained. Ibid. 


. A State Court will not grant an injunction restrain- 
ing a party from applying for the benefit of the Bank- 
rupt Act under the bankrupt law of the United States. 
Fillingin vs. Thornton......+. 


USURY. 


. When A filed a bill against the City Bank of Macon, 
charging that he was the holder of a mortgage made 
by B on certain real estate, founded on a valuable con- 
sideration ; that the said City Bank was also the holder 
of a mortgage made to it by B upon the same prop- 
erty; that the mortgage to the bank was given to secure 
the payment of a note made to the bank by B for the 
loan of money at more than seven per cent. per an- 
num, and was therefore null and void; that it was of 
older date than the mortgage to A; that the junior 
mortgage contained upon its face notice of the mortgage 
to the bank; that the mortgage to the bank had been 
regularly foreclosed by rule nisi, notice and judgment 
of the Superior Court of the county of Putnam, where 
the land was situated, and ordered to be sold to satisfy 
it; that B was insélvent, and that unless A could set 
aside this illegal mortgage, he would lose his money. 
The bill prayed an injunction. The defendant, on 
the rule to show cause, denied there was equity in the 
bill, and insisted that if the complainant had any rem- 
edy, it was at law, under sections 3903 and 3892 of 
the Revised Code. The Judge refused the injunction, 
and the complainant excepted : 

Held, That there was no error in the judgment of the 
Court refusing the injunction. Admitting that the 
note, to secure which the mortgage to the bank was 
given, is null and void for usury, if the complainant 

‘has any remedy, it is only under sections 3903 and 
3892 of the Code, and as that remedy, if it applies to 
his case, is made ample and complete, equity has no 
jurisdiction. Gatewood vs. City Bank of Macon et al. 

2. It is a well settled rule of law that parties may, if 

they please, really and truly sell property for a consid- 

eration actually passing, and at the same time secure 
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the right to repurchase it at a future time for an agreed 
price, and if this be really the intent of the parties, 
the law will enforce it. It is also true that the differ- 
ence between such a transaction and a mortgage is often 
a very nice one, and that the Courts will scrutinize the 
matter very closely to discover whether there was, in 
fact, anything more intended than to prov idea security 
for money due or advanced at the time, and all the 
facts will be looked to in search of the truth of the 
case. The great cardinal rule for testing the intent 
seems to be whether or not the relation of debtor and 
creditor was intended to exist between the parties— 
whether the property was taken in satisfaction and dis- 
charge of the sum due or advanced; or whether, not- 
withstanding the words of the conveyance, the relation 
of debtor and creditor was still to exist, to-wit: the 
right of the one to demand, and the obligation of the 
other to pay. Under this rule, we think, from the bill 
and answers, that the transaction begun in June, 1871, 
by the complainant’s offer, and accepted and acted on 
by both in September, 1871, as evidenced by the com- 
plainant’s proposal, the defendants’ acceptance, and the 
deed, lease, bond and payments, furnish, so far as ap- 
pears from the face of the papers, or from any facts 
appearing at the hearing, taking the answers of the 
defendants as evidence, was a contract of sale, lease 
and agreement to permit the complainant to rebuy, 
and not a loan of money, and scheme to evade the 
usury laws; at least, that under the uncontradicted 
answers of the defendants, it was error in the Judge 
to have considered the charges of the bill so far made 
out as to justify the injunction on that ground. What 
may be the truth of the case, as it may be made out at 
the trial before a jury, is not now the question. Spence 
Fe SR: TI, vctcctascnsntierespnecssnenseeneseciennesei 


. Where A approached B for the loan of money, offer- 
ing a mortgage upon property to secure the repayment, 
and B declined, but said that A could get the money 
if he would deed him the property, and A made an ab- 
solute deed, taking B’s bond to deliver back the deed 
on the payment by A of a sum which was just the 
amount of the money got by A, witha certain amount 
per month rent, and the possession was not changed in 


fact, nor the deed recorded : 
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Held, That whether the transaction was a sale with a 
right in the vendor to repurchase, or whether the whole 
was a ruse devised to evade the usury laws and to take 
a security for the loan of money, was a question of fact 
for the jury, and the jury having, under the evidence, { 
decreed the cancellation of the deed on the payment of 

the amount due, the verdict ought, under the evidence 

in the record, to stand. Jonroe vs, Foster.............. 514 | 










VENDOR AND PURCHASER. 


1. Land was sold at auction by S.; C., gave notice at 
the sale of claim of title; S. replied that he would 
warrant the title, and would give to the purchaser a | 
bond, with ample security, to indemnify him against i 
the loss of any sum that might be expended in im- { 
provements upon said property. Complainant pur- 
chased for $1,010 00,‘and paid one-fourth of the pur- 










chase money in cash, and gave his three notes for the | 
remaining three-fourths, taking the usual bond for 4 






titles from S. Two of these notes were paid at ma- 
turity. The remaining one was dishonored, because 
C. had commenced suit for the land. In the mean- 
time, complainant had placed improvements thereon to 
the value of $400 00. S. obtained judgment for the 
amount of the last note, filed a deed tothe land in | 










the clerk’s office, and has levied the execution upon i 
the same. The Chancellor did not commit error in 
enjoining the sale, the injunction to be dissolved upon | 
bond and security being filed by S. in the sum of $1,- 






000 00, conditioned to indemnify complainant against 
loss on his improvements in case of the failure of his 
title, Benge of ah, 96. Bas rercsccsncsssciasonsssesmsene  § 






bo 


. A sale of land by an administrator cum testamento 
annexo, made under an order of the Court of Ordinary, 
to pay the debts of the testator, where the estate is in- 
solvent, discharges the land of the lien of the vendor 
for the unpaid purchase money, and the creditor must 
look to the proceeds in the hands of the representative 
of the estate. Stallings, ex’r, vs. Ivey, adiv’r.......00008 2TA 










3. F. owning certain mills, sold, in September, 1860, one- 
half interest therein, with all necessary water privi- 
leges, to W. and C. for $7,444 00, with warranty. 
The deed was duly recorded. In November, 1861, 

W. and C, reconveyed the same, with warranty, to F. 






a 
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for $8,500 00. In January, 1867, F. sold one-half 


of said mills to T., and in January, 1868, at United 
States Marshal’s sale, under execution against Big Ee 
and E. purchased the other half. When F. sold to 
W. and C., and when the reconveyance was executed 
by them to him, the water, on account of the mill-dam, 
was backed upon and overflowed the land of W. and 
C., and also land owned by other persons. The latter, 
by legal proceedings in 1872, caused the dam to be 
taken down, thereby impairing the value of the prop- 
erty. For this, as a breach of the warranty of W. and 
C., an action of covenant was brought : 

Held, That as the warranties in the respective deeds of 
F. and of W. and C. were substantially the same, al- 
though the latter deed was for a larger consideration 
than the former, F, would not be entitled to recover 
for a breach of the warranty of W. and C. for a cause 
existing at the time F. made his warranty. Fields, 
for use, vs. Willingham et dl....ccccecceeeees panbianeenbs. i 


4, Subsequent vendees holding under F., whether pur- 
chasing at public or private sale, are affected by the 
equities existing between F. and W. and C., especially 
if they had notice of the facts upon which those equities 
are founded. Ibid. 


5. A judgment for the purchase money of land, where 
the land has been sold for its satisfaction but does not 
fully discharge the debt, is not such an incumbrance 
or lien on the crop made on the premises, which was 
matured and gathered before the levy on the land, as 
will defeat the right of the family of the vendee to the 
crop as an exemption, ete., under the homestead law. 
Johnson vs. Holmes .....+cecereree Jbvinsebenies bavemieenees - 


VENUE. 


. The defendants cannot, by cross-bill, claim damages 
from the complainant w ho resides in a different county, 
alleged to have been sustained by the wrongful suing 
out of the writ of injunction in said case. Husseys, 
administrators, vs. Neal et al..ccccccecccccsscccess encima ° 


. All railroad companies are liable to be sued in any 
county in which the cause of action originated, by any 
one whose person or property has been injured by such 


railroad company, for the purpose of recovering dam- 


O44 


365 


160 








INDEX. 


—— eer 


ages for such injury, without any special notice and 
claim for damages therefor, as a condition precedent to 
his right to recover for such injury. Georgia Rail- 
road and Banking Company vs. Monroe...... cee ccceccee 


3. If an issue be made upon a lien foreclosed under the 


steamboat lien law by affidavit, or if there be a claim 
to the property, the papers are to be returned and the 
issue tried in the county of the residence of the defen- 
dant. Hardeman & Sparks vs. De Vaughn.......++00+ 


4, In an action against a railroad company on a contract 


— 


3. 


instituted in a county other than the one where its 
chief office of business is located, the pleadings should 
show that the contract was either made or was to be 
performed in the county where such suit was brought. 
Corley & Dassett vs. Georgia Railroad and Banking 
Company o.seeees Pdinemossdncssscnentoesane o seccecccoeccccooes 


VERDICT. 


. Where, for a valuable consideration, the defendant 


covenanted to pay to the plaintiff whatever amount he 
might recover in a suit then pending against R., on a 
note dated in March, 1862, and due twelve months 
after date, for $3,500 00, besides interest, and at the 
September term of the Court, 1866, a judgment was 
rendered in said suit for $1990 34 with interest and 
costs, and at the March term, 1871, under the provis- 
ions of the Relief Act of 1868, said judgment was re- 
duced by the verdict of a jury to the sum of $700 00, 
upon which last verdict no judgment appears to have 
been entered, it was error in the Court to direct the 
jury to find for the plaintiff the amount last aforesaid. 


Simmons vs. Shaffer...... ob tenenonns saene pieneadnienitnasind 
The legal presumption, from the absence of a judg- 


ment on the second verdict, is that it was arrested, or 
a new trial granted, or some other valid legal reason 
existed why none was rendered. Ibid. 


Where, upon the trial of a case arising under the 
forcible entry and detainer law, the jury reported to 
the presiding Justice that they could not agree upon 
a verdict, and the magistrate told them that they must 
agree or he would take them with him to Blakely, and 
the jury subsequently returned a verdict for the de- 
fendant, but upon being polled, two of them stated that 
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they had consented to the verdict, but had not agreed 
to it, and the Justice received the verdict over the ob- 
jections of the plaintiffs : 

Held, That the proceeding was illegal. Powell et al. vs. 
BOO oc cnsncceceseses didi ihipeanbanabnentel 


4. Where a case was submitted to the jury upon the 
agreement of counsel, that should they make a verdict 
before the Court convened on the next morning, the 
foreman might take the papers and the jury disperse ; 
which course was pursued, but upon the assembling of 
the jury on the succeeding day, the foreman stated to 
the Court that, on the previous evening, the jury had 
agreed upon a "verdict, but that he, after they had dis- 
persed, had become satisfied that there was an error in 
it, and asked that the jury be remanded to their room 
that the error might be corrected, it was error in the 
— after asking them in a body if any one had 

tampered with them or attempted to influence their 
opinions in any way in the matter, to which none of 
them made any reply, except that two of them stated 
that the sheriff and another person had asked them if 
they had agreed upon a verdict, to accede to the re- 
quest of the foreman. Cothran, administrator, et al. 
C0. TPOMINR so cvnsiese ces coccccnc+ casvecsesenccssscsebcosccess 


If the verdict was merely imperfect and informal, but 
the intention of the jury was clearly expressed, then 
the Court should have had the verdict put in proper 
form in accordance with that intention. If, however, 
the verdict was so defective as to be void, under the 
law, then the Court should have set it aside and de- 
clared a mistrial. Ibid. 

. The affidavits of jurors are not admissible to impeach 
their verdict. King et al. vs. King et l....cccee seesees 


WAIVER. See Certiorari, 3. 


WAR. 


Title to personal property by capture on land during 
a war, can only be set up by the organized and recog- 
nized parties to the war, or by those acquiring title 
from them, according to the orders and regulations 
prescribed by the governments and their panes au- 
thorities. Huff vs. Odom......scscconsssescccccesseesseses OOO 
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WAREHOUSEMAN. See Interest, 2. 


WARRANTY. 


1. F., owning certain mills, sold, in September, 1860, 
one-half interest therein, with all necessary water 
privileges, to W. and C., for $7,444 00, with warranty. 
The deed was duly recorded. In November, 1861, 
W. and C, reconveyed the same, with warranty, to F. 
for $8,500 00, In January, 1867, F. sold one-half 
of said mills to T., and in January, 1868, at United 
States Marshal’s sale, under execution against F., T. 
and E. purchased the other half. When F. sold 
to W. and C., and when the reconveyance was exe- 
cuted by them to him, the water, on account of the 
mill-dam, was backed upon and overflowed the land of 
W. and C., and also land owned by other persons. 
The latter, by legal proceedings in 1872, caused the 
dam to be taken dow n, thereby impairing the value of 
the property. For this, asa breach of the warranty 
of W. and C., an action of covenant was brought : 

Held, That as the warranties in the respective deeds of 
F. and W. and C. were substantially the same, al- 
though the latter deed was for a larger consideration 
than the former, F. would not be entitled to recover 
for a breach of the warranty of W. and C., for a cause 
existing at the time I. made his warranty. Fields, 
for use, ve. Willinghams ob Gh.ccssccce cosescesvissessosceee 


2, Subsequent vendees holding under F., whether pur- 
chasing at public or private sale, are affected by the 
equities existing between F. and W. and C., especially 
if they had notice of the facts apon which those equi- 
ties are founded. bid. 

. Where the failure of title, set up as a breach of war- 
ranty in defense to a suit for the purchase money of 
land, was the result of the act of the defendants, a 
verdict for the plaintiff will not be interfered with. 
eongan ab ah. 00. GOOG cs scssienssners crsrsvacrionsacces 


The vendor of a fertilizer is presumed to warrant that 

the article sold is reasonably fit for the purpose in- 

tended. Nor is such fitness conclusively established 

by proof that the manufacturers, whose brand is on the 

particular article sold, do make an article containing 

fertilizing ingredients. Whether the thing sold be 
VoL, xix, 47, 
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reasonably fit for the ay amy is a question of fact, to 
be determined, as other facts, by competent evidence, 
the composition of the article being one fact bearing 
upon the question, but not the only one. If, when 
properly used, it ordinary fails to produce a good effect, 
it cannot be considered as reasonably fit, even though 
it may be shown that fertilizing ingredients are used 
by the manufacturers. Sims & Co. vs. Howells... 


WEIGHTS AND MEASURES. 


1. Section 1585 of Irwin’s Revised Code, requiring per- 
sons who shall sell by weights and measures to have 
their weights and measures marked as correct by the 
clerk of the Inferior Court, (now the Ordinary,) and 
in default of such marking, providing that such per- 
sons shall not collect any account, note or other writing, 
the consideration of which is any commodity sold by 
their weights and measures, is an Act fixing a penalty, 
and is not to be extended beyond its terms. South- 
western FR. BR. Co. v8. Cohen....cccrcccccccseerecscecscsccees 


2. Where a lot of paper and paper bags was shipped to 
the plaintiff by railroad, and upon its receipt, it was 
weighed upon scales not marked, but which were 
proven to be correct, and the paper was found defi- 
cient in quantity, as described in the railroad receipt, 
it was not error to admit the evidence of the weighing, 
notwithstanding the failure to procure the marking of 
the scales. Ibid. 


WILLS. 


A testatrix made her will in 1863 and died. By one 
item of her will, she directed her executors to keep up 
her plantation in Quitman county, and work her slaves 
thereon, declaring that she desired this to be done “ for 
the purposes hereinafter to be mentioned.” In the 
same item she directed her executors, in case the plan- 
tation should be unprofitable, or there should be dan- 
ger of a depreciation or loss of her property, to sell 
the same, in their discretion, and invest the proceeds 
in interest-bearing securities. In the next item, she 
gave certain amounts of money to her nephews and 
nieces, “to be paid out of the plantation, without in- 
terest, after paying all expenses arising from its pru- 
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dent management.” In another item, she gave all the 
use of her estate to her son, her only living child, ap- 
pointing her husband his guardian, and directing that 
her husband should hold the property as trustee for 
her son, and receive the profits in trust for his use 
during the life of the husband, but without accounta- 
bility, he to preserve the corpus of the estate for the 
son, She appointed her husband and his brother her 
executors. The testatrix died in 1864. The slaves 
were emancipated, and it then became impracticable to 
carry out the scheme of working the plantation with 
the slaves, and thus raising the means to pay these 
legacies : 

Held, That taking the whole will together, the testatrix 
intended the legacies to her nephews and nieces to be 
paid only out of the profits to be made by working the 
slaves upon the land, and that, as this became impos- 
sible on the emancipation of the slaves, the legacies to 
the nephews and nieces fail with the failure of the 
fund, and the corpus of the estate went to the son free 
from any charge to pay the legacies to said nephews 
and nieces. Tennille vs. Phelps et Al..cccce sereeeveecees 


WITNESS. 


1. It is for the jury to determine what credit shall be 
given to the evidence of an impeached witness. Shor- 
fer ve. Marra alll ..ccceccocosccscccsscccsesesccencecesesccsceses 


2. When, on the trial of a claim case, it appears that the 
defend: ant, after the date of the judgment, had conveyed 
the land to the claimant, and Jackson was introduced 
to prove that some years previous to the date of the 
judgment he had bought the land from defendant and 
paid the consideration money, but had taken no deed 
or other writing, and that the deed made to the claim- 
ant by defendant was made at his (the witness’) re- 
quest; that he had sold the land to the claimant and 
received the consideration, and the defendant had, at 
his, request, made the deed to the claimant, in pursu- 
ance of the purchase and payment several years before 
the judgment: 

Held, That Jackson was a competent witness, under the 
evidence Act of 1866, notwithstanding the death of 
defendant, the maker of the deed. Johnson vs. Me- 
CI OW sicnnsninnsnipssvedoentemiininisonmmccseenaiteie: We 
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There being nothing in the record showing that the 
case was not fairly submitted to the jury, and as the 
verdict was to be determined according to the credit 
they might give to the testimony of a witness who was 
a party ‘to the suit, this Court will not interfere by set- 
ting aside the verdict, especially as it does not appear 
that the jury abused their right in the premises as, to 
the credibility of the witness, under the circumstances 
exhibited in the record. Under the Act of December 
15th, 1866, juries have a larger discretion as to the 
credit they will give such witnesses, than in the case 
of witnesses who are not parties. Penn y vs. Vincent.. 


When the maker of a note, dated in 1863, pleads, that 
the same was payable in Confederate currency, and the 
only evidence on the trial is the date of the note, and 
that the consideration expressed therein was cotton in 
the gin-house of the payee, and his growing crop of 
cotton, the defendant being a competent witness, al- 
though the payee is dead, his evidence is the best evi- 
dence which exists of the fact sought to be proved, 
and should be produced. Hudson, adm’r, for use, vs. 
SPENCE ..ssccsevccccccsee cocccccsecccccecccccesecssececsessceces 


The testimony of a witness was taken by interrogato- 
ries. When the case was tried, the witness being 
present, was introduced and examined or ally. Ona 
subsequent trial of the same case, the witness then be- 
ing absent, his depositions were read. ‘The adverse 
party was allowed to prove, by way of impeachment, 
that the evidence of the witness, when examined in 
Court on the first trial, was different from his testi- 
mony as it appeared in the interrogatories. The de- 
fendant, in whose behalf the interrogatories were read, 
had testified on the trial that the witness had stated to 
him what was substantially the same as was proven by 
the impeaching witness: 


Held, That the admission of the testimony is no ground 


for a new trial. Guerry, Oatis & Co. et al. vs. Brown. 


YEAR’S SUPPORT. 


1. Where an executor advances a support to the family 


of the deceased, although not specifically set apart by 
appraisers, he is entitled to be eredited with it in ac- 
counting with the creditors and heirs, the burden being 
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on him to show that it was a proper and necessary 
amount. Simmons vs. Byrd et Al..sccccececccceceeseveeees 


It is immaterial who makes the application for the 
twelve months’ support for the family of the deceased, 
so that the representative of his estate has notice ; there- 
fore such an application by the temporary administra- 
tor and the action of the Ordinary thereon, is not void 
as against creditors. Jackie, Beattie & Company vs. 
Glendenning, administrator, et OB iacindsntessrasinetimuetiin 


Where, in March, 1872, a homestead in the realty and 
personalty of the husband was set apart to the wife, 
and a levy of an execution immediately afterwards 
made on the balance of the land, and the husband died 
in April, 1872, pending the levy, the wife is not enti- 


tled to twelve months’ support out of the proceeds of 


the sale of such balance. If there be special grounds 
set up by the wife, such as that the homeste: dc exemp- 
tion is not of the value of the*twelve months’ assign- 
ment, she should show that fact. Singleton et al. 
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